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I. STATEMENT

The captioned application was filed by Applicant, Bill Howard, doing business as Unique Taxi & Limousine Service (Unique Taxi), on June 13, 2005 (Application).  The Application was published in the Colorado Public Utilities Commission’s (Commission) Notice 

1. of Applications Filed on June 27, 2005.  As noticed, the Application sought the following authority:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 

passengers and their baggage, in taxi, call-and-demand limousine, charter, and sightseeing service, 

between all points in Delta County, Colorado, and from all points in Delta County, Colorado, on the one hand, to all points in the Counties of Mesa, Montrose, Ouray, San Juan, and San Miguel, State of Colorado, on the other hand. 

2. San Miguel Mountain Ventures, LLC, doing business as Telluride Express, (Telluride Express) timely filed an intervention as a matter of right in this proceeding on July 12, 2005.  The intervention states that Unique Taxi seeks operating rights that would conflict, either in whole or in part, with the authority granted in Telluride Express’ Certificate of Public Convenience and Necessity PUC No. 1648.  

3. Tazco, Inc., doing business as Sunshine Taxi (Sunshine Taxi), timely filed an intervention as a matter of right in this proceeding on July 15, 2005.  The intervention states that Sunshine Taxi actively operates pursuant to Certificate of Public Convenience and Necessity PUC No. 19429.  Said authority authorizes transportation of passengers and their baggage in taxi, charter, and call-and-demand limousine service between all points in Mesa County, and between those points on the one hand, and all points in the State of Colorado, on the other hand (i.e., including to and from points in Delta County, Colorado).  Sunshine Taxi states that Unique Taxi seeks authority that duplicates and overlaps its authority.

4. This matter was originally scheduled for hearing on September 1, 2005, in Delta, Colorado.  See Order Setting Hearing and Notice of Hearing. By Decision Nos. R05-0994-I and R05-1066-I, the administrative law judge (ALJ) modified the scheduled hearing date resulting in a setting for October 25, 2005. 

5. On October 13, 2005, Sunshine Taxi filed its Motion for Summary Judgment Requesting that the Portion of the Applications that Seeks Authority from Points in Delta County to Points in Mesa County be Denied; First Alternative Motion to Dismiss the Application or Second Alternative Motion in Limine.

6. By Decision No. R05-1244-I, the ALJ set a telephonic prehearing conference in anticipation of the scheduled hearing in order to ensure the parties were ready to proceed to hearing and to address any prehearing matters, including pending motions and other matters that may be raised.

7. By Decision No. R05-1294-I, the ALJ ruled on pending motions, modified the procedural schedule, and rescheduled the hearing date.  By stipulation reached and stated during the prehearing conference, Unique Taxi sought to restrictively amend the application in two regards:  excluding San Miguel County, Colorado and striking the request for call-and-demand limousine, charter, and sightseeing service.  If approved, Telluride Express orally stipulated with Unique Taxi that its intervention would be withdrawn.  The decision accepted the stipulation, allowed the restrictive amendment, and withdrew the Telluride Express intervention.  Unless further restricted, the Application was amended to seek authority as follows:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 

passengers and their baggage, in taxi service, 

between all points in Delta County, Colorado, and from all points in Delta County, Colorado, on the one hand, to all points in the Counties of Mesa, Montrose, Ouray, and San Juan, State of Colorado, on the other hand. 

Finally, the hearing was scheduled to commence on the Application, as amended, on November 10, 2005, in Grand Junction, Colorado. 

8. The ALJ called the matter for hearing at the assigned time and place.  During the course of the hearing, operating testimony was received from Bill Howard, doing business as Unique Taxi & Limousine Service. Exhibits 1 and 2 were identified.  Exhibit 1 was offered into evidence, but was not admitted.  Exhibit 2 was not offered.  Following partial dismissal of the application addressed below, administrative notice was taken of the Application in the Commission’s file for the limited purpose of supporting the amended application to the extent it does not overlap the authority of Sunshine Taxi.  At the conclusion of the hearing the matter was taken under advisement.

9. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. FINDINGS OF FACT AND CONCLUSIONS THEREON

10. Mr. Howard presented his direct case by primarily stating he thought it reasonable for him to be allowed to take his passengers where they want to go.  When he picks up a customer in Delta County he would like to be able to take them where they want to go, even if that means transporting them into Mesa County.  He clarified that he does not seek to pick up passengers in Mesa County.  He believes his application should be granted as a matter of fairness.  Finally, he made a generalized reference to one to two hour wait times for taxi service from Delta County to Mesa County.

11. On cross-examination, Mr. Howard stated that the distance from Delta to the Mesa County line was only approximately 10 miles and that the distance from Delta to Grand Junction is approximately 42 miles.

12. At the conclusion of Unique Taxi’s case, Counsel for Sunshine Taxi clarified that his client does not oppose the relief sought in the amended application, except to the extent it overlaps authority granted by the Commission to Sunshine Taxi (i.e., service from Delta County to Mesa County).  Then, Counsel incorporated the statement into a motion to dismiss that portion of the application seeking authority to transport passengers and their baggage, in taxi service, from all points in Delta County, Colorado, on the one hand, to all points in Mesa County, State of Colorado, on the other hand.

13. As grounds for the motion to dismiss only that portion of the amended application, Counsel argued that Unique Taxi failed to meet its burden of proof solely as to the proposed service into Mesa County by failing to demonstrate a public need and that existing passenger service of common carriers is substantially inadequate.  Further, Sunshine Taxi asserted that Unique Taxi failed to demonstrate fitness to serve.

14. The doctrine of regulated monopoly governs the issuance of a certificate of public convenience and necessity for intrastate transportation of passengers for hire.  Rocky Mountain Airways, Inc. v PUC, 181 Colo. 170, 509 P.2d 804 (1973); Yellow Cab v. PUC, 869 P.2d 545 (Colo. 1994).

15. The Commission can issue a certificate to a new carrier even though there are existing carriers under the doctrine of regulated monopoly, if it finds that existing passenger service of common carriers is substantially inadequate.  Rocky Mountain Airways, supra.  An applicant bears the burden of proof. 4 Code of Colorado Regulations 723-1-82(a)(1).  Applicant must by substantial and competent evidence prove that the public needs the proposed service.  Denver and Rio Grande Western Railroad v. PUC, 142 Colo. 400, 351 P.2d 278 (1960).  Applicant must also prove that any existing service of common carriers is substantially inadequate (Ram Broadcasting v. PUC, 702 P.2d 746 (Colo. 1985), Rocky Mountain Airways, supra.
16. Applying the above law and considering the evidence of record, the ALJ found that Applicant failed to establish that the existing taxi service of Intervenor, Sunshine Taxi is substantially inadequate.  In addition, the evidence failed to demonstrate an unmet need for the proposed taxi service from Delta County to Mesa County.  Based thereupon, the motion of Sunshine Taxi to dismiss that portion of the application seeking authority to transport passengers and their baggage, in taxi service from all points in Delta County, Colorado, on the one hand, to all points in Mesa County, State of Colorado, on the other hand was granted.

17. At that point, the remaining portion of the amended application was unopposed.  Without objection, the ALJ allowed Unique Taxi to present additional evidence in support of the remainder of the amended application.

18. The ALJ took administrative notice of the application, including support letters, that is contained in the official file of the Commission, but restricted the use of such information to supporting that portion of the amended application not dismissed.  

19. Mr. Howard provided further operating testimony supporting the remainder of the unopposed amended application.  

20. The Applicant has established that he is familiar with the Rules and Regulations Governing Common Carriers of Passengers by Motor Vehicle for Hire, 4 CCR 723-31, and agrees to be bound by, and to comply with, those Rules.  The verified Application and its supporting documentation establish that Applicant has sufficient equipment with which to render the proposed service and is financially fit to conduct operations under the authority requested.  In addition, the verified Application and supporting documents (including support letters) indicate a public need for the proposed service.  Therefore, the Applicant is fit, financially and otherwise, to perform the proposed service.  

21. Based upon the entirety of evidence of record, the ALJ finds that Applicant has met his burden regarding the remaining portion of the amended application of proving a public need for his proposed service and that there is no existing common carrier serving that public need.  The public convenience and necessity requires this portion of the service proposed by Unique Taxi. 

22. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:

1. Docket No. 05A-256CP, being an application of Bill Howard, doing business as Unique Taxi & Limousine Service, is granted, in part.

2. Bill Howard, doing business as Unique Taxi & Limousine Service, is granted a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire as follows:

for the transportation of 

passengers and their baggage, in taxi service, 

between all points in Delta County, Colorado, and from all points in Delta County, Colorado, on the one hand, to all points in the Counties of Montrose, Ouray, and San Juan, State of Colorado, on the other hand. 

3. The authority granted in Ordering Paragraph No. 2 is conditioned on Bill Howard, doing business as Unique Taxi & Limousine Service, meeting the requirements contained in this Order and is not effective until these requirements have been met.  
4. All operations under the Certificate of Public Convenience and Necessity granted by this Order shall be in accordance with the authority.  The Commission retains jurisdiction to make such amendments to this authority as deemed advisable.  
5. The right of Bill Howard, doing business as Unique Taxi & Limousine Service, to operate under the Certificate of Public Convenience and Necessity granted by this Order shall depend upon his compliance with all present and future laws, regulations, and orders of the Commission.  
6. Bill Howard, doing business as Unique Taxi & Limousine Service, shall cause to be filed with the Commission tariffs as required by Commission rules.  
7. Bill Howard, doing business as Unique Taxi & Limousine Service, shall cause to be filed with the Commission certificates of insurance as required by Commission rules.  
8. Bill Howard, doing business as Unique Taxi & Limousine Service, shall pay the issuance fee and annual vehicle identification fees.  
9. Bill Howard, doing business as Unique Taxi & Limousine Service, may not begin operations under the Certificate of Public Convenience and Necessity granted by this Order until he has met the requirements set out in Ordering Paragraphs No. 6 through and including No. 8, above.  
10. If Bill Howard, doing business as Unique Taxi & Limousine Service, does not comply with the requirements of Ordering Paragraphs No. 6 through and including No. 8, above, within 60 days of the effective date of this Order, then Ordering Paragraphs No. 1 and No. 2, above, shall be void.  On good cause shown, the Commission may grant additional time for compliance.  
11. Docket No. 05A-256CP is closed.  
12. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

13. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

14. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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� This Decision further set a telephonic prehearing conference for November 9, 2005.  This conference was conducted but no action was taken except to confirm that the parties were ready to proceed to hearing.


� Counsel specifically stated that, by its motion, Sunshine Taxi took no position as to evidence presented regarding the unopposed portion of the amended application.


� This application which requests taxi authority is governed by the doctrine of regulated monopoly.  It should be noted that § 40-10-105(2)(a), C.R.S., provides that the doctrine of regulated competition is the standard for taxicab applications that request authority to provide taxicab service within and between counties with a population of 60,000 or greater based on the federal census conducted in 1990.  This provision of the statute is not applicable to this application
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