Before the Public Utilities Commission of the State of Colorado

Decision No. R05-1407
Docket No. 02M-259T

R05-1407Decision No. R05-1407
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

02M-259TDOCKET NO. 02M-259T
IN THE MATTER OF QWEST CORPORATION'S COLORADO PERFORMANCE ASSURANCE PLAN.

recommended decision of
administrative law judge
G. Harris Adams
regarding CONFIDENTIALITY PROCEDURE

Mailed Date:  November 30, 2005

TABLE OF CONTENTS

1I.
STATEMENT

A.
Procedural Background
1
II.
FINDINGS AND DISCUSSION
3
A.
The Colorado Performance Assurance Plan
3
B.
The Commission’s Service Agreement with the Independent Auditor
6
C.
The Qwest/Independent Auditor Confidentiality Agreement.
7
D.
Analysis Regarding Mandatory Binding Arbitration.
8
E.
Qwest’s Interpretation Interferes with Commission Authority
10
III.
CONCLUSION
12
IV.
ORDER
13
A.
The Commission Orders That:
13


I. STATEMENT
A. Procedural Background

1. This referral arises from a dispute between Qwest Corporation (Qwest) and the auditor hired by the Commission to conduct the 2004 audit of the Colorado Performance Assurance Plan (CPAP), NorthStar Consulting Group and Vantage Consulting, Inc. (Independent Auditor).

2. On October 21, 2005, the Independent Auditor filed its Motion by the Independent Auditor to Remove the Confidentiality Designation by Qwest on all Contents of the 2004 CPAP Audit that are not Specifically Justified.  The Independent Auditor disputes Qwest’s assertion of confidentiality over several portions of its draft audit report and requests that the Commission order Qwest to provide support for information asserted to be confidential.

3. Time being of the essence, Qwest’s Partial Response to Motion by Independent Auditor was filed on October 25, 2005.  After acknowledging the Commission’s contract with the Independent Auditor, Qwest asserts that disputes concerning confidentiality between the Independent Auditor and Qwest are governed by the Confidentiality Agreement between Qwest and the Independent Auditor dated January 31, 2005 (Q/IA Agreement).  Pursuant thereto, Qwest asserts that confidential information provided to the Independent Auditor can only be disclosed with Qwest’s express prior authorization and that any dispute regarding confidentiality of information must be resolved by binding arbitration, rather than by the Commission.

4. Following Qwest’s response, the Independent Auditor filed the Amended [sic] to Motion Filed by the Independent Auditor to Remove the Confidentiality Designation Made by Qwest on all Contents of the 2004 CPAP Audit that are not Specifically Justified.  First, the Independent Auditor acknowledges its contract with Qwest, and then asserts that the agreement shall not apply to various types of information or that obligations external to the contract with Qwest apply to the issues raised.  It specifically clarifies that the relief sought does not affect properly identified confidential information that is not already in the public domain.

5. Finally, for these purposes, Qwest filed its Response to the Independent Auditor’s Amended Motion to Remove Confidentiality Designation on November 16, 2005.  Qwest asks the Commission to deny the relief sought by the Independent Auditor, prohibit the release of confidential information, and direct the parties to proceed pursuant to the terms of their agreement to the extent a dispute remains.

6. At the Commission’s weekly meeting on November 22, 2005, the Commission discussed several of the pleadings described above.  After discussion, the Commission referred the following issue to an administrative law judge (ALJ) for determination:  Must a dispute between Qwest and the Independent Auditor concerning whether certain material should be deemed confidential be submitted to an arbitrator in accordance with the Q/IA Agreement, rather than be determined by the Commission?

7. In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. FINDINGS AND DISCUSSION

A. The Colorado Performance Assurance Plan

8. In reliance upon Qwest assurances recognized in Decision No. C02-0718, Docket No. 02M-260T, the Commission recommended to the Federal Communications Commission (FCC) that it grant Qwest's § 271 application for Colorado. 

9. The FCC relied, in part, on the Commission's evaluation of Qwest's application and its recommendation that the FCC approve Qwest's application. Evaluation of the Colorado Public Utilities Commission, In the Matter of the Application by Qwest Communications International, Inc. for Authorization To Provide In-Region, InterLATA Services in the States of Colorado, Idaho, Iowa, Montana, Nebraska, North Dakota, Utah, Washington and Wyoming, WC Docket No. 02-314, (FCC July 2, 2002).

10. In granting Qwest's application, the FCC specifically noted that the CPAP would go into effect with approval of Qwest’s application and that the plan provides assurance that the quality of service provided to competitors will remain at least equal to that which Qwest provides itself after receiving § 271 authorization.  Memorandum Opinion and Order, In the Matter of the Application by Qwest Communications International, Inc. for Authorization To Provide In-Region, InterLATA Services in the States of Colorado, Idaho, Iowa, Montana, Nebraska, North Dakota, Utah, Washington and Wyoming, WC Docket No. 02-314, FCC 02-332, at ¶440-442 (FCC December 23, 2002) (FCC Order).  

11. The FCC reiterated that the existence of a satisfactory performance monitoring and enforcement mechanism serves the public interest by providing adequate incentives to continue to satisfy the requirements of § 271 after entering the long distance market.  Id.
12. Finally, it found that the CPAP, in combination with the Commission’s active oversight and comprehensive reviews to determine whether modifications are necessary, provides additional assurance that the local telecommunications market in Colorado will remain open. Id.
13. An integral part of the CPAP, as recognized by the Commission and the FCC, is for the Commission to conduct annual audits provided for in the plan.  The Commission will have audit results available when considering and evaluating the effectiveness of the CPAP, as well as when considering any modification or termination pursuant to Section 18 of the CPAP.  

14. The annual audit underlying the current dispute is defined in Section 14 of the CPAP, Exhibit K of Qwest’s Ninth Revised Statement of Generally Available Terms and Conditions.

15. Pursuant to Section 14.6, an “independent audit of the results of the performance submeasures identified in Appendix A and the financial payments calculated based upon Qwest’s performance results shall be performed annually.…The annual audit shall encompass both the performance reports and payment amounts.  The audit shall include at least the following:  (1) problem areas requiring further oversight as identified in the previous audit(s); (2) any submeasures changed or being changed from a manual to electronic system; (3) the accuracy of the measurements and reports designated in Tier 1A; (4) submeasures responsible for 80% of the payments paid by Qwest over the prior year (to the extent that they are not covered by the Tier 1A audit); and (5) whether Qwest is exercising a proper duty of care in evaluating which, if any, performance results can be properly excluded from its wholesale performance requirements.” 

16. Pursuant to Section 14.7, the Independent Auditor has some discretion as to the scope of audit:  “A thorough scrutiny of Qwest’s measurement and reporting system shall not be required of the annual audit.  If, after examining the structure of the performance and measurement system, receiving input from CLECs, examining exclusions made by Qwest, and evaluating the nature of any changes, as well as some representative examples, the Auditor can confidently conclude that the measurement and reporting system is reliable, the Auditor need not perform a more extensive audit.”

17. Section 14.8 makes clear that the Commission shall choose the auditor and that “[t]he Auditor shall perform all of the auditing functions described above for the first three years.”

B. The Commission’s Service Agreement with the Independent Auditor

18. Implementing the CPAP, the Commission entered into the Services Agreement Between Colorado Public Utilities Commission and [NorthStar Consulting Group, Inc. and Vantage Consulting, Inc.] (Services Agreement).
  The Services Agreement with the Independent Auditor was effective on January 28, 2003 and comprehensively provides that the Independent Auditor will perform the duties as described in Section 14.0 of the CPAP at the direction of the Commission.

19. The Services Agreement defines confidential information of telecommunications companies or proprietary customers’ records and specifically recognizes that “[i]n the course of performing its duties under the CPAP and this Agreement, the Independent Auditor may be required to have access to the Confidential Information.”  ¶9, Services Agreement.

20. Protection of confidential information is provided for as well:  “The Independent Auditor shall treat Confidential Information pursuant to any confidentiality agreement in effective, the Commission’s rules or any order issued in relation to the CPAP relating to Confidential Information.  The Independent Auditor, and its employees or agents, shall treat the Confidential Information in the same way it treats its own Confidential Information of like kind.  This provision will not apply to information which is in the public domain, is previously known to the Independent Auditor without obligation of confidentiality, is independently developed by the Independent Auditor or is obtained by the Independent Auditor from a third party that does not have an obligation to keep the information confidential.”  Id.

21. Upon request of the Commission or termination of the Services Agreement, the Independent Auditor is obliged to return all confidential information in its possession to the Commission and to further preserve the secrecy of such information.

22. The Independent Auditor must advise the Commission of unauthorized disclosure or use of confidential information and require its employees and agents to execute a confidentiality agreement reasonably acceptable to the Commission before disclosing such information. 

C. The Qwest/Independent Auditor Confidentiality Agreement.

23. The Q/IA Agreement recites that the Commission engaged the Independent Auditor to conduct the second annual audit under the CPAP and that the auditors have a need to access information and documents that are confidential to Qwest and Qwest’s customers.  (See introductory paragraph to Q/IA Agreement).  The Q/IA Agreement defines “Confidential Information” for purposes of the agreement and provides for the use and disclosure of information.  See ¶5, Q/IA Agreement.

24. Many of the provisions of the Q/IA Agreement conflict, or potentially conflict, with the terms of the CPAP and/or the Services Agreement:  

a)
At the conclusion of the 2004 Audit, the agreement obligates the Independent Auditor to return all confidential information to Qwest. ¶6, Q/IA Agreement.

b)
Employees and subcontractors of the Auditor must execute the Q/IA Agreement.  ¶7, Q/IA Agreement.

c)
“Auditor will not disclose Confidential or Proprietary Information obtained or reviewed in the course of performing its duties and obligation without express prior authorization by Qwest.”  ¶9, Q/IA Agreement.

d)
“Upon termination of this Agreement for any reason or upon request of the disclosing Party, all documented Confidential Information, together with any copies of same as may be authorized herein, shall be returned to the disclosing Party or certified destroyed by the receiving Party.” ¶10, Q/IA Agreement.

e)
“Any claim, controversy or dispute between the Parties shall be resolved by binding arbitration in accordance with the Federal Arbitration Act, 9 U.S.C. 1-16, not state law.  The arbitration shall be conducted by a retired judge or a practicing attorney under the rules of the American Arbitration Association.  The arbitration shall be conducted in Denver, Colorado.  The arbitrator’s decision shall be final and may be entered in any court with jurisdiction.  Each Party shall be responsible for its own costs.”  ¶12, Q/IA Agreement.

f)
Qwest may assign or transfer the agreement without the consent of the Commission.  The Independent Auditor cannot assign, sublet, or transfer in interest in the Agreement without Qwest’s consent. ¶17, Q/IA Agreement.

D. Analysis Regarding Mandatory Binding Arbitration.

25. The treatment of confidential material relating to the Commission’s audit is a hybrid of commercial contracts (the Services Agreement and the Q/IA Agreement) with the Commission’s performance of regulatory functions (the CPAP). 

26. As to the interpretation of the commercial contracts, words “should be given their plain meaning according to common usage, and strained constructions should be avoided. Allstate Ins. Co. v. Starke, 797 P.2d 14, 18 (Colo. 1990). Further, the meaning of a contract must be determined by examination of the entire instrument, and not by viewing clauses or phrases in isolation. U.S. Fid. & Guar. v. Budget Rent-A-Car Sys., Inc., 842 P.2d 208, 213 (Colo. 1992)(citing Kuta v. Joint Dist. No. 50(J), 799 P.2d 379, 382 (Colo. 1990)).”  Allstate Ins. Co. v. Huizar, 52 P.3d 816, 819 (Colo. 2002)

Qwest's interpretation of the Q/IA Agreement, an agreement between Qwest and the Independent Auditor, is that the agreement reflects the commercial contract between two parties and that it supplements, modifies, or supercedes the CPAP and the Services Agreement.  In turn, Qwest effectively seeks to bind the Commission, in its conduct of the annual audit, to the Q/IA Agreement.  

Neither Qwest nor the Independent Auditor has the capacity to modify the Service Agreement or bind the Commission to the Q/IA Agreement.  A review of the Commission’s file gives no indication of consent or agreement to be bound by the Q/IA Agreement.  The Commission never approved of, nor executed, the Q/IA Agreement.  Thus, the Q/IA Agreement has no effect upon the Commission’s Services Agreement.  Further, there has been no modification sought of any Commission order regarding the second annual audit pursuant to Section 14 of the CPAP.  Thus, the regulatory functions performed under the CPAP are unaffected by the Q/IA Agreement.  

27. Qwest attempts to distinguish the Independent Auditor conducting an audit on behalf of the Commission from a contracting party in the Q/IA Agreement.  However, there is no basis for distinction.  While the parties might contract regarding matters unrelated to the Commission’s audit, neither Qwest nor the Independent Auditor can be allowed to contract in contravention of the Commission’s interests and regulatory functions.

The Colorado Supreme Court has long held that any contract is against public policy and void, which provides for the sale by an individual of the right, given him with others by legislative enactment, to give or withhold his consent to any project affecting a public interest, and where the giving or withholding of such consent may become the basis of governmental action.  Menzel v. Niles Co., 86 Colo. 320, 325 (Colo. 1929).  Any attempt by the Independent Auditor or Qwest to barter or convey interests granted by the Commission in the Service Agreement and the CPAP (i.e., without Commission approval) is void as against public policy.  

The Independent Auditor was hired by the Commission to conduct an audit on the Commission’s behalf, as proscribed by the CPAP, that may be used in future actions regarding the CPAP.  This relationship provides the sole basis for inspection and use of information from Qwest giving rise to the parties’ immediate dispute.  Neither Qwest nor the Independent Auditor can contract the rights granted by the Commission’s action without its consent or approval.  

28. The Court of Appeals has also relied upon this public policy rationale to void other agreements against public policy without regard to the possible reliance in future governmental actions.  See Norris v. Phillips, 626 P.2d 717, 720 (Colo. App. 1980).  

29. The Q/IA Agreement cannot unilaterally interfere with the Commission’s audit.  To the extent that the Q/IA Agreement conflicts and interferes with the Commission’s performance of the audit engagement under the CPAP, it is void as against public policy.  

30. Qwest stated that it felt compelled to address certain substantive matters including the applicability of Government Auditing Standards Requirements.  It argues that the Services Agreement does not impose an obligation to comply with such standards upon the Independent Auditor.  The ALJ will refer the parties to paragraph 7(b) of the Services Agreement, which requires that the audit be performed in accordance with generally accepted industry standards for customary services.  While it is not necessary to reach this issue to resolve the matter referred, to the extent the Q/IA Agreement seeks to modify the terms of the audit engagement provided for in the Services Agreement, such attempt would likewise fail. 

E. Qwest’s Interpretation Interferes with Commission Authority

31. Invocation of the Q/IA Agreement arbitration provisions will directly impact Commission proceedings and its supervision of the annual audit.  Aside from the fact that the ALJ finds no indication of agreement to such terms, certain impacts thereof will be highlighted.  

32. Requiring submission of the confidentiality dispute to mandatory binding arbitration could shift costs in contradiction of the CPAP.   Pursuant to Section 14.6, Qwest shall pay for the first three annual audits.  However, Qwest argues that the Q/IA Agreement binds resolution of confidentiality disputes arising from information provided to the Independent Auditor (at the Commission’s direction) in connection with an audit ordered by the Commission.  Paragraph 12 of the Q/IA Agreement shifts costs, contradicting the CPAP, by providing that “[e]ach Party shall be responsible for its own costs.”  

33. Paragraph 12 of the Q/IA Agreement also potentially contracts jurisdiction away from the Commission by providing for mandatory binding arbitration that may be entered as a judgment in any court with jurisdiction.  

34. Pursuant to 9 U.S.C. 3, Commission proceedings would likely be stayed pending outcome of arbitration.  

35. Pursuant to the Q/IA Agreement, a judgment of the court shall be entered upon the award made pursuant to the arbitration, potentially preempting Commission jurisdiction over the conduct of its audit.  9 U.S.C. 9.  While the Commission may seek vacation of the arbitration award pursuant to 9 U.S.C. 10, this process creates uncertainty and necessitates litigation for the Commission.

36. Qwest attempts to illustrate the intended operation of the Q/IA Agreement in its response.  First, it argues that Qwest and the Independent Auditor are bound to the arbitrator’s ruling.  This attempt to bind the Independent Auditor interferes with obligations to the Commission under the Services Agreement.  If Qwest were to prevail on an issue in arbitration, the Independent Auditor may be precluded from reporting audit results to the Commission in compliance with the Services Agreement.  Further, there is no assurance that the disputed information will be available to the Commission or that the Commission would be aware of the surrounding issues.  Such an attempt to preclude the Commission’s auditor from performing the audit engagement and fully reporting the results to the Commission frustrates the CPAP and jeopardizes the integrity of the annual audit.  

37. Qwest goes on to illustrate that the Commission or any other party may challenge confidentiality of information pursuant to the Commission’s rules.  Again, there is no assurance that the Commission would have an opportunity to address the issue, that the disputed information will be available to the Commission, or that there would be any awareness of the surrounding issues.  

38. The ALJ highlights these issues not to indicate agreement or disagreement, but to raise issues that the Commission might have considered in a determination of whether to approve the Q/IA Agreement.

III. CONCLUSION
39. The CPAP governs the Commission’s audit engagement giving rise to the disputed issue referred to the ALJ.

40. The Commission engaged the Independent Auditor to perform regulatory functions consistent with the CPAP, the results of which will be available in considering future actions regarding the CPAP.

41. No party has sought modification of any Commission decision regarding the conduct of the second annual audit under the CPAP.

42. Qwest nor the Independent Auditor can unilaterally modify the terms of the Service Agreement.

43. The Commission is not bound to comply with any part of the Q/IA Agreement.

44. In absence of further Commission action, the Q/IA Agreement is void as against public policy to the extent that it is inconsistent with the Commission’s annual audit provided for in the CPAP, including the Services Agreement entered into by the Commission implementing such regulatory functions.  

45. The Commission has no obligation to refer the confidentiality dispute between Qwest and the Independent Auditor to mandatory binding arbitration.

IV. ORDER

A. The Commission Orders That:

1. The mandatory binding arbitration provisions included in the Confidentiality Agreement between Qwest Corporation and NorthStar Consulting Group and Vantage Consulting, Inc. do not govern the parties’ dispute regarding confidential information provided to the Independent Auditor in connection with the Commission’s second annual audit under the Colorado Performance Assurance Plan.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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� The Independent Auditor included an excerpt from the Services Agreement in its amended motion.  However, Qwest included the entirety of the Services Agreement as Exhibit A to Qwest’s Motion to Stop Automatic Renewal of the CPAP Audit Contract filed October 7, 2005. 
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