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I. STATEMENT

1. The captioned application of the Applicant, the Town of Avon (Avon) was filed with the Colorado Public Utilities Commission (Commission) on March 18, 2005.  It seeks Commission approval for the construction of two new public highway railroad grade crossings at railroad mileposts 308.24 and 308.31 in Avon, Colorado.

2. The Commission gave public notice of this application on March 23, 2005, when it issued its Notice of Application Filed (Notice).  The Notice established a deadline for the submission of interventions as well as an initial procedural schedule for the submission of witness lists and copies of exhibits.

3. Timely interventions were filed in this matter by the Union Pacific Railroad Company (UP) and the Staff of the Commission (Staff).  Two additional parties, A.T.S. Joint Venture (ATS) and Avon Town Square, Lot 2, Condominium Association (Avon Town Square), filed timely Petitions for Leave to Intervene.

4. On May 6, 2005, the Commission deemed the application complete and referred it to the undersigned Administrative Law Judge (ALJ).  See, Decision No. C05-0531.  That decision also set the matter for hearing in Denver, Colorado, on October 3, 2005.

5. A pre-hearing conference was held on May 18, 2005.  See Decision No. R05-0549-I.  All parties appeared through their respective legal counsel.  Procedures and a revised procedural schedule were discussed and established and the matter was re-scheduled for hearing on September 27 and 28, 2005, in Avon, Colorado.  In addition, the Petitions for Leave to Intervene filed by ATS and Avon Town Square were granted and the 210-day deadline established by § 40-6-109.5(2), C.R.S., for issuance of a Commission decision in this matter was extended by an additional 45 days.  See, Decision No. R05-0614-I.

6. Avon submitted its direct testimony and exhibits on July 8, 2005.  Answer testimony and exhibits were submitted by UP and Staff on August 9, 2005.  Neither ATS nor Avon Town Square submitted answer testimony or exhibits.  

7. On August 12, 2005, UP filed a Motion to Dismiss for Lack of Subject Matter Jurisdiction, or, in the Alternative, Motion for Partial Summary Judgment for Lack of Subject Matter Jurisdiction.  That motion was denied on August 30, 2005.  See, Decision No. R05-1041-I.

8. On August 12, 2005, Avon filed a Motion to Take Public Testimony.  That motion was granted and a public hearing was scheduled in this matter on September 27, 2005, from 5:30 p.m. to 7:30 p.m. in Avon, Colorado.  See, Decision Nos. R05-1042-I and R05-1082-I.

9. On August 31, 2005, Avon filed its rebuttal testimony and exhibits.  Neither UP, Staff, ATS, nor Avon Town Square filed cross-answer testimony or exhibits.

10. A status conference was held on September 20, 2005.  See, Decision No. R05-1111-I.  All parties appeared through their respective legal counsel.  Various hearing procedures were discussed and clarified.  In addition, the Motion for Administrative Law Judge to Inspect and View Relevant Sites (Motion to Inspect) filed by Avon on September 13, 2005, was granted.  At the status conference UP moved to consolidate this application with Docket No. 05A-343R.  That motion was denied on September 21, 2005.  See, Decision No. R05-1141-I.

11. On September 26, 2005, ATS and Avon Town Square withdrew their previously filed interventions.  On that same day the ALJ conducted an independent inspection of the sites referred to in the Motion to Inspect.

12. On September 27 and 28, 2005, the ALJ called the matter for hearing at the assigned time and place.  All parties appeared through their respective legal counsel. During the course of the hearing testimony was presented by the following witnesses:  Mr. Larry Brooks, Town Manager for Avon; Mr. Tambi Katieb, Director of Community Development for Avon; Mr. John Evans, a representative of East-West Partners; Mr. Norman Wood, Town Engineer for Avon; Mr. Glenn Palmer, a Professional Engineer for Alpine Engineering, Inc.; Mr. Jack Baier, a consultant specializing in railroad-related matters; Ms. Rebecca B. Davidson, a representative of IB Engineering Corp.; Mr. William J. Holtman, Jr., Director of Road Operations, Denver Service Unit, for UP; Mr. David E. Peterson, Senior Manager, Industry and Public Projects, for UP; Ms. Susan K. Grabler, a representative of UP responsible for public and private roadway projects; Mr. Louis E. Lipp, a traffic engineering consultant; and Ms. Pamela M. Fischhaber, a Professional Engineer employed by the Staff.  Exhibit Nos. 1 through 12, 17, 21 through 27, and 37 through 40 were marked, offered, and admitted into evidence.
  Administrative Notice was taken of Exhibit Nos. 13 through 16, 18 through 20, 28 through 36, and 41.  

13. Testimony was also received from 19 public witnesses on September 27, 2005, at the assigned time and place.  All such witnesses testified in support of the application.  In addition, 61 individuals directed correspondence to the Commission during the course of this proceeding relating to this application.
  A review of that correspondence indicates that 59 of those individuals support the application and 2 oppose it.

14. At the conclusion of the hearing, the evidentiary record was closed and the ALJ took the matter under advisement.

15. Avon, UP, and the Staff filed their respective Statements of Position on October 12, 2005.

16. On October 19, 2005, Avon submitted two separate motions requesting that certain portions of the Statements of Position filed by UP and Staff be stricken.  On October 26, 2005, Staff filed its Response to the motion directed to its Statement of Position.  On that same date UP filed a motion to strike or alternative response to the motion directed to its Statement of Position.  The subject motions were resolved on November 14, 2005.  See, Decision No. R05-1353-I.

17. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.

II. FINDINGS OF FACT

18. The Commission has jurisdiction in this matter pursuant to § 40-4-106, C.R.S.

19. Avon is a home rule municipal corporation of the State of Colorado authorized to construct, maintain, and operate public rights of way in Town of Avon.  Avon has been duly authorized to submit and prosecute this application.  See, Exhibit LB-1.

20. UP is a Delaware corporation with its principal office located in Omaha, Nebraska.  It is a railroad company authorized to conduct business in Colorado.

21. Staff is the litigation Staff of the Commission.

22. Avon requests authority from the Commission to establish two new 50-foot at-grade public crossings (the Crossings) across the right-of-way and railroad tracks of the UP at railroad mileposts 308.24 (East Crossing) and 308.31 (West Crossing).  The Crossings are about 370 feet apart.  Avon proposes that the East Crossing be designed and constructed primarily as a pedestrian crossing with limited use by motor vehicles and that the West Crossing be designed and constructed primarily as a motor vehicle crossing with limited use by pedestrians.  The proposed locations of the Crossings are depicted on Exhibits TK-1, RB-2, and LL-3.  

23. Currently, the railroad tracks at the proposed location of the West Crossing are approximately 2 to 3 feet above the surrounding terrain.  The terrain north of the East Crossing is approximately 2 to 3 feet below the railroad tracks and the terrain south of the East Crossing is approximately 8 to 10 feet below the railroad tracks.  See, Exhibits RB-3 and LL-5.  The sight distance at the Crossings is in excess of 1,800 feet in each direction (east and west) using 3.5 feet vehicle driver eye height and 8 feet high train headlight height.

24. As discussed in more detail below, the tracks at the proposed locations of the Crossings are currently inactive and, as a result, there is currently no regular train traffic at these locations.  For this reason, Avon proposes that no crossing warning devices be constructed at either of the Crossings.

25. There are two sets of tracks at the proposed Crossing locations, a mainline track and a passing/siding track.
  The passing/siding track is 8,350 feet long and is currently intersected by an at-grade crossing at West Beaver Creek Boulevard (WBCB Crossing).  See, Exhibit 36.  The WBCB Crossing is located 3,168 feet from the West Crossing.

26. Avon proposes that the Crossings be constructed with standard crossing surface materials commonly used by UP for at-grade crossings.  In this regard, Avon suggests that the Crossings be constructed with the same material and in the mode of the Miller Ranch Road Crossing located at railroad milepost 310.87.  See, Exhibits 8 and 29.  Construction in this manner would provide for bike/pedestrian lanes in each direction and would leave a gap of approximately three inches between the edge of each rail and the crossing surface material.  This gap is referred to as a rail “flangeway.”  All railroad crossings constructed by UP within Colorado have rail flangeways.  No independent studies were conducted to determine how skiers or pedestrians would interact with these flangeways.  The roadway approaches are designed to be level for 30 feet on each side of the Crossings.  See, Exhibit GP-1.  

27. The cost of constructing the Crossings, estimated to be $450,000, will be paid for by Avon through its Capital Improvements Budget.  If the application is granted, Avon intends to begin construction of the Crossings by April 15, 2006, and to commence operating them by November 1, 2007.

Avon has considered construction of separated grade crossings over the UP railroad tracks at the proposed locations of the Crossings but has rejected this approach as impractical and unreasonable.  Although no specific cost estimates for constructing separated grade crossings were provided, Avon suggests that the cost for each such crossing could approach $6 million, the cost incurred in 1991 in constructing the nearby separated grade crossing at Avon Road.  In addition, existing and future developments and street configurations within the area make construction of such crossings difficult from an engineering point of view.  

28. Avon also questions the reasonableness of constructing separated grade crossings in light of the current absence of regular train traffic at the proposed locations of the Crossings.

29. The Crossings are intended by Avon to provide north/south connectivity between two areas that are separated by the UP railroad tracks, the “Town Center” and the “Confluence Site.”  The Town Center consists generally of commercial, residential, lodging, and civic facilities.  It currently accommodates 4,300 lodging guests and has been approved for up to 6,000 guests.  The Town Center is bounded by Avon Road to the east, Interstate 70 to the north, Nottingham Park to the west, and the UP railroad tracks to the south.  The Confluence Site is located immediately south of the Town Center.  It is currently an undeveloped 19-acre parcel bounded by the Eagle River to the south and west, the UP railroad tracks to the north, and Avon Road to the east.  The Town Center, the Confluence Site, and surrounding areas are depicted in Exhibits TK-1 and TK-2, the Avon Town Center Implementation Plan (Implementation Plan).

30. Avon is using the Implementation Plan as guidance in planning public improvements within the Town Center and commercial development of the Confluence Site.  Proposed improvements to the Town Center include redesigning Main Street and the arterial streets connected to it, constructing an enlarged Transportation Center (to be located just north of the East Crossing), adding several hundred surface parking spaces, and constructing a phased parking structure.  The Transportation Center will provide a pick-up and drop-off point for riders of the Avon and Eagle County bus transportation systems.  The redesign of the Town Center also calls for pedestrian walkways on both sides of the UP railroad tracks running between the Crossings.  

31. East-West Partners plans to develop the Confluence Site by installing a high-speed detachable gondola connecting it with the Beaver Creek ski area via the Beaver Creek Landing.
  It is expected that this will reduce, at least in part, the public bus transportation Avon now provides between parking areas located in Avon and Beaver Creek Landing.  East-West Partners estimates daily ridership of the gondola will be 4,000 skiers per day when the Confluence Site is fully developed.

32. Confluence Site development plans also call for construction of a 100-room Westin Resort and Spa, 216 condominiums or townhouses, 132 vacation ownership residences, and a 28,000 square foot retail plaza.  See, Exhibit JE-1.
  Construction of these improvements is scheduled to commence in the spring/summer of 2006 with the first phase opening in the winter of 2007 or the spring of 2008.  It is estimated that they could potentially generate up to $20 million of net incremental financial benefits to Avon over the next 20 years.  See, Exhibits LB-2 and TK-2A.

33. As indicated above, the Crossings are designed to provide direct access between the Town Center and the Confluence Site.  They will align with the redesign of the street system proposed for the Town Center.  Current plans call for constructing the gondola approximately 600 feet south of the East Crossing.  The East Crossing will provide access between the relocated Transportation Center and the gondola and, therefore, is expected to be used primarily by pedestrians.  The West Crossing will link the western portion of the Confluence Site to the Town Center.  The facilities of the Eagle River Fire Protection District and the Town of Avon Police Department are located in the Town Center just north of the West Crossing.  The West Crossing will, therefore, provide direct access to the Confluence Site by these two emergency service providers.

34. Currently, the only access to the Confluence Site is from the east off Avon Road, south of the UP railroad tracks via an entrance opposite Hurd Lane (Hurd Access).  The specific location of the Hurd Access is depicted on Exhibits NW-1, RB-2, and LL-3.  The Hurd Access is limited to right-in, right-out, and left-in traffic movements.  No left turns are allowed out of the Confluence Site because of traffic constraints on Avon Road.  A Traffic Impact Study commissioned by Avon suggests that this limitation continue into the future.
  With minor modifications to the Avon Road/Hurd Lane intersection, that study indicates that the Hurd Access will operate at a B or C level of service (LOS) rating until approximately 2025, even after giving effect to the anticipated increase in vehicular traffic to/from the re-developed Confluence Site.
  See, Exhibit NW-1.

The specific level of vehicular and pedestrian traffic that will be traversing the Crossings is unknown.  No independent studies were conducted in an attempt to more precisely estimate usage.  Avon and UP offered varying projections.  Avon estimates that daily vehicular 

35. traffic will be between 1,500 and 3,000 vehicles at the West Crossing and between 150 and 280 vehicles at the East Crossing.  It estimates that the average vehicle speed will be 20 miles per hour.  Avon estimates that daily pedestrian use will be approximately 1,450 at the East Crossing and approximately 50 at the West Crossing.  See, Exhibits 6 and 7.  UP estimates that daily vehicular traffic will be approximately 500 vehicles at the West Crossing and approximately 1,150 vehicles at the East Crossing.  It believes it is possible that pedestrian traffic at the East Crossing could reach over 1,000 pedestrians per hour under a “worst-case” scenario.  See, Exhibit 26.

36. The Crossings are located on a portion of the UP rail system commonly referred to at the Tennessee Pass Line (TPL).  The TPL extends from Pueblo to Dotsero, Colorado, over Tennessee Pass, a distance of approximately 170 miles.  There are currently approximately 200 public at-grade rail crossings across the TPL.  See, Exhibit 39.

37. In 1996 UP merged with the Southern Pacific Rail Corporation and requested permission from the Surface Transportation Board (STB) to abandon and discontinue operations over the TPL.  Abandonment was sought, at least in part, as a result of the expense of operating the TPL relative to other routes and the projected future financial losses resulting from such operations.

Citing the possibility that the Moffat Tunnel Line might eventually lack sufficient capacity to handle overhead traffic rerouted from the TPL, the STB declined to allow

38. abandonment but did authorize UP to discontinue operations over the TPL.
  See, Exhibit JB-1.  As a result, UP discontinued revenue freight service over the TPL in 1997 and shifted all prior TPL operations to its Moffat Tunnel Line and/or its Southern Wyoming Line.
  Capacity on the Moffat Tunnel Line is limited by the capacity of the Moffat Tunnel, about 28 trains per day.  See, Exhibit PMF-4.  Currently, an average of approximately 20 trains per day pass through the Moffat Tunnel.  The capacity of the Southern Wyoming Line is 65 to 75 trains per day.  Testimony presented by Mr. Holtman suggests that the Southern Wyoming Line is currently operating close to capacity.

39. In 1998 UP decided not to pursue its request to abandon the TPL and, instead, “railbanked” it for possible future use.  See, Exhibit PMF-4.  Since that time the TPL has not been used for regular service, is not part of UP’s centralized traffic control system, and has been removed from UP’s system maps.  See, Exhibit 37.  It has been used only in connection with construction, inspection, and maintenance activities.  Such use has resulted in a total of approximately 12 local “work train” movements over the tracks where the Crossings are proposed to be located between 1998 and 2005.
  These movements are conducted under restrictions that limit train speed to ten miles per hour and require a train to sound its horn when approaching a public at-grade crossing.
  The UP has not yet found it necessary to re-route trains over the TPL for any reason, including emergency conditions or capacity constraints affecting any of its other lines.

40. At the present time, UP has no plans or projections for reactivation of service over the TPL.  However, it is currently discussing with a shipper in Minturn, Colorado, the possibility of transporting an unknown number of tailing shipments over an unknown period of time from that shipper’s facility in Minturn through Avon and into the State of Utah.  UP is currently investigating the possibility of implementing upgrades to its Minturn Yard to facilitate these moves.  If this business is secured any trains used to move the subject shipments over the TPL will not affect the inactive status of the TPL.

41. Other than the 12 work train movements referred to above, there have been no documented train movements over the tracks where the Crossings are proposed to be located since 1998.  With the exception of the Minturn shipper referred to above, UP has no plans or projections for future train traffic over the track at the proposed locations of the Crossings.  Similarly, there has been no documented use of the passing/siding track at the proposed location of the Crossings for storing, passing, and meeting trains since that date.
  Unless and until the TPL is reactivated UP has no need to use such passing/siding track for storing trains or to facilitate the passing of trains.

42. Since discontinuing service, UP has not made significant expenditures on the TPL.  No capital improvements have been made and maintenance has been minimal.  By contrast, UP has expended resources to improve its Moffat Tunnel Line, its DP Line between Denver and Cheyenne, Wyoming, its KP Line between Denver and Kansas City, Missouri, and its primary east-west line between Ogden, Utah and Gibbon, Nebraska.  In this regard, it spent $40 million to construct an overpass in Denver; it spent $25 million to rebuild a portion of the line between Grand Junction and Somerset, Colorado; and it funded an overpass in Winter Park, Colorado.

43. Prior to reactivating service over the TPL, UP would conduct a study to determine whether such a reactivation was justified on an operational and economic basis.  In order to reactivate service over the TPL, UP would be required to inspect it and then initiate maintenance activities.  This would result in the immediate operation of work trains over the TPL.  It will also need to reconnect the TPL to its centralized traffic control system.  This would take a month or two to accomplish.  It would also need to build 10 to 20 miles of additional trackage in order to connect the TPL with the KP Line or obtain trackage rights from the BNSF Railway Company (BNSF) in order to avoid “backtracking” through Denver in connection with east/west train movements.
  Once revenue service was reinstituted, train speeds would revert to pre-discontinuance of service levels.  On straighter portions of the TPL this would result in a train speed of up to 50 miles per hour. 

III. SUMMARY OF APPLICABLE LAW

44. Section 40-4-106(2)(a), C.R.S., grants the Commission authority to determine the point of crossing at which railroad tracks intersect with public streets and highways and to determine the protective devices that may be reasonable and necessary to protect against accidents and to provide for the public safety at such crossings.  Under this statue the applicant has the burden of proving that the public safety, convenience, and necessity requires, and will be served by, the proposed crossing (i.e., that a public need exists for the crossing and that the manner in which it is to be constructed prevents accidents and promotes public safety).  See, § 24-4-105(7), C.R.S. (proponent of a Commission order shall have the burden of proof).

In evaluating the public need aspect of a railroad crossing application, the Commission has traditionally focused on the volume of vehicular or pedestrian traffic that is expected to traverse the proposed crossing.  See, Decision No. R94-1479 (traffic needs can support application for a new crossing) and Decision No. R00-811 (level of vehicular traffic insufficient to establish need for crossing where alternatives exist to improve traffic flow at nearby existing crossing).  It has also focused on the need to provide access to areas that were not fully accessible in the absence of new or additional crossings.  See, Decision No. R93-300 (Exhibit 14)(crossing needed to provide access to Central Platte Valley from 16th Street Mall); Decision No. R94-1479 (Exhibit 16)(additional crossing needed to provide direct access to recreational vehicle park already served indirectly by three other nearby public crossings); Decision Nos. C94-1473 (Exhibit 18) and C94-1474 (Exhibit 19)(crossings necessary to provide 

45. access to new industrial parks); Decision No. C98-146 (Exhibit 33)(crossing needed to provide access to city park and new residential and commercial development); and Decision No. R04-0220 (Exhibit 41)(no current need for crossing to provide additional access to new or projected residential developments). 

46. Notwithstanding the above, the Commission has typically deemed public safety as the most important consideration in determining whether, and under what conditions, it should approve a railroad crossing application.  See, Decision No. R93-300 (Exhibit 14)(“focal issue” is whether crossing can be constructed so that accidents may be prevented and the safety of the public promoted) and Decision No. R04-0220 (Exhibit 41)(safety of the general public is the “paramount consideration” regarding whether the Commission should approve a new crossing).

In evaluating the public safety aspect of a railroad crossing application, the Commission has traditionally focused on the potential for vehicle/train, pedestrian/train, or pedestrian/vehicle accidents at the proposed crossing.  This typically calls for an evaluation of the current and projected volume of vehicular and/or pedestrian traffic expected to traverse the crossing, the average speed of such vehicular traffic, the current and projected volume of train traffic expected at the crossing, the speed of such train traffic, the type of safety devices constructed or proposed at the crossing, and any limitations that might impair a motorist or pedestrian’s visibility at the crossing.
  The Commission has rarely considered the potential for 

47. safety-related problems that might result from the interaction between pedestrians and the crossing itself.

48. It is UP’s position that the legal standard applicable to railroad crossing applications does not include a public convenience and necessity “test” since neither § 40-4-106(2)(a), C.R.S., nor the Commission’s rules relating to such applications specifically set forth such a standard.  Nonetheless, UP apparently concedes that an applicant seeking crossing approval must establish a need for the same and that the proposed crossing will promote public safety.  Therefore, it is difficult to discern how the legal standard proposed by UP differs from the one described above.

It is Staff’s position that the Commission has adopted, or should adopt, a somewhat different legal standard than the one articulated in paragraph 44 above.  The standard advanced by Staff is based on federal guidelines favoring a reduction in the number of at-grade railroad crossings over main line tracks by either closing unnecessary and hazardous crossings or by refusing to allow new at-grade crossings unless specific conditions are met.  See, Exhibits 27, PMF-1, PMF-3, and TK-4.  These conditions, again based on federal guidelines, provide that new at-grade crossings should be permitted only if there is a clear and compelling public need for such crossings (other than enhancing the value or development potential of the adjoining property), grade separation cannot be economically justified, and there are no other viable alternatives.  See, Exhibits 27, PMF–2, and TK-5.  In the event these conditions are met and an 

49. at-grade crossing is permitted, these guidelines go on to suggest that crossings over main line tracks should be equipped with active warning lights and gates and that consideration should be given to closing one or more adjacent crossings.  See, Exhibits PMF-2 and TK-5. 

50. The legal standard that will be applied in connection with this application is as set forth in paragraph 44 above; i.e., whether the public safety, convenience, and necessity requires, and will be served by, the Crossings.  This is the standard consistently recited by the Commission in its prior decisions relating to railroad crossing applications of the type involved here.  See, Exhibits 20 and 29 through 36.

There is no indication that the Commission has adopted either of the alternative legal standards proposed by UP or Staff.  Neither are contained in statutory provisions or Commission rules relating to railroad crossing applications. Indeed, the federal guidelines underpinning the Staff’s proposed legal standard specifically provide that they are not to be considered as “policies or standards” but, rather, are designed to provide assistance in working with local communities on crossing consolidation projects or in selecting appropriate traffic control devices.  See, Exhibits PMF-1, TK-4, PMF-2, and TK-5.  While the federal guideline favoring a reduction in the number of at-grade railroad crossings over main line tracks was cited with favor in a recommended decision of one of the Commission’s ALJs, there is no indication that the Commission has formally adopted this as its policy.  See, Exhibit 41, ¶ 35.
  Similarly, the ALJ has been unable to locate a Commission rule or decision incorporating the three-prong 

51. test advocated by Staff in connection with applications for new at-grade crossings.  Application of this test for the first time in this proceeding and without prior notice of it to Avon would be fundamentally unfair and may well violate procedural and/or substantive due process principles.

IV. DISCUSSION

52. Application of the above-described legal standard to the credible evidence presented in this proceeding warrants a conditional grant of this application.  Avon has adequately established that a public need exists for the Crossings and that they can be constructed in a manner that will prevent accidents and promote public safety.

53. As indicated above, the Commission has found on numerous occasions that the need to provide sufficient access to new or projected residential or commercial developments via at-grade railroad crossings provides a sufficient factual basis to support a finding that a public need exists for such crossings.  That is the case here.  The evidence establishes that the Crossings are needed to provide direct connectivity between the Town Center and the soon to be developed Confluence Site.  The significant economic benefits that will likely accrue to Avon and its citizenry as a result of such development will be jeopardized or materially reduced in the absence of securing the direct connectivity the Crossings will provide.  In addition, public support for the Crossings is overwhelming as evidenced by the number and tenor of the written and oral comments submitted in this matter.

54. The Hurd Access does not provide the direct link between the Town Center and the Confluence Site that would be afforded by the Crossings.  As illustrated in footnote 8 above, vehicular traffic originating in the Confluence Site wishing to access the Town Center would be required to travel a highly circuitous route to do so as a result of the no left turn restriction imposed at the Hurd Access.  Somewhat less circuitous routing constraints would be imposed on vehicles or pedestrians wishing to access the Confluence Site from the Town Center.  These pedestrians and vehicles would be required to travel east to Avon Road, then south to the Hurd Access, then west into the Confluence Site in the absence of the Crossings.  Pedestrians wishing to access the Town Center from the Confluence Site would be required to travel this route in reverse.  

55. Construction of the Crossings will allow for the direct flow of both vehicular and pedestrian traffic between the Town Center and Confluence Site areas thereby overcoming the barrier imposed by the UP railroad tracks between these two areas.  Although it was not possible to accurately project the level of such traffic, it was undisputed that usage of the Crossings would be significant given the development planned for the Confluence Site.  This is particularly true with regard to the pedestrian traffic traveling between the Transportation Center and the gondola via the East Crossing.  In addition, the West Crossing would facilitate more direct and expeditious vehicle access to the Confluence Site by emergency response vehicles than would the Hurd Access.

56. The evidence also establishes that, under present circumstances, the Crossings will be safe under the legal standard summarized above.  It is undisputed that the UP railroad tracks at the locations of the Crossings are currently inactive due to the UP’s discontinuance of revenue freight operations over the TPL.  Only 12 local work train movements have used this portion of track over the past eight years; i.e., an average slightly more than one movement per year.
  There is no documented use of the siding/passing tracks at these locations during that time.  Therefore, the current potential for train/vehicle or train/pedestrian accidents at the Crossings is virtually nonexistent.  It has previously been held that no train/vehicle/pedestrian safety issue exists under these circumstances.  See, Decision No. R99-130, ¶ I.D. (Exhibit 31).

57. The primary opposition to the Crossings on safety grounds was based on the possibility that the UP may reinstitute service over the TPL at some point in the future.  If that occurs it would certainly raise significant train/vehicle/pedestrian safety issues at the Crossings.  However, UP has not found it necessary or desirable to reactivate the TPL since it discontinued operations in 1997 and it has no plans or projections for future activation.  Neither has it used the TPL for re-routing trains due to emergency conditions on other lines.  It has made no significant expenditures or capital improvements on the TPL since operations were discontinued.  It provided no economic analysis describing the conditions under which it might find it economically viable to reactivate the TPL in the future.  The potential for using a portion of the TPL for the Minturn to Utah tailing shipments discussed in paragraph 40 is speculative and, in any event, will not affect the TPL’s inactive status.  Therefore, based on the evidence presented, the possibility that the TPL will ever be reactivated is entirely speculative and it is reasonable to assume that the TPL will remain inactive for the foreseeable future.

In any event, should the TPL be reactivated for any reason the proposed method of constructing the Crossings will allow for train operations without additional modification to the Crossings themselves.
  Reactivation of the TPL will require some period of time to 

58. accomplish in light of the pre-reactivation requirements discussed in paragraph 43 above.  This will afford the Commission sufficient opportunity to address the manner in which reactivation of the TPL will affect the safety of the Crossings and to issue additional orders, on an emergency basis or otherwise, in the event changed circumstances require that further measures be implemented to ensure their safety.
  See, Decision No. C93-864 (Commission retains jurisdiction over the adequacy of safety at grade crossings and may modify the design and operation of crossings at a later date if it is determined that the approved design and operation is not reasonably safe).  Depending on the circumstances, these measures could include the requirement that one or both of the Crossings be completely closed to all vehicular and pedestrian traffic.  This is a possible outcome that has been recognized by Avon.  See, Exhibit 2, page 3.

UP and Staff also raised safety issues concerning the potential for interaction between pedestrians and the Crossings themselves.  These concerns relate primarily to the possibility that pedestrians using the Crossings might sustain injury if their ski boots, the tires of their bicycles, or the small tires of some other device (such as a baby stroller) become caught in the rail flangeways.  As indicated previously, the Commission has rarely dealt specifically with this issue notwithstanding the fact that rail flangeways are common at virtually all at-grade rail crossings.  Indeed, it has previously granted permission for the construction of at-grade pedestrian/bicycle crossings that contain rail flangeways of the type that would be used at the 

59. Crossings.  See, for example, Decision Nos. C02-1476 (Exhibit 29) and C99-1021 where the Commission approved two such at-grade pedestrian/bicycle crossings over the TPL.  It is reasonable to conclude, therefore, that the Commission has not found the presence of rail flangeways to constitute a significant enough risk to pedestrians to warrant denial of at-grade crossing applications on safety grounds.

60. While Mr. Peterson testified that the hazards presented by rail flangeways are “well-documented”, no such documentation was presented at the hearing.  In fact, evidence regarding the potential for safety problems that might result from pedestrian use of the Crossings was entirely anecdotal; i.e., the parties advocating this position essentially contended that it was logical to assume that skiers dressed in and/or carrying the usual ski equipment would have difficulty safely traversing the Crossings.  No specific evidence that might serve to predict the number or severity of accidents resulting from pedestrian interaction with the Crossings was presented. 

61. UP and Staff also alluded to potential safety issues relating to the interaction between pedestrians and vehicles that will be using the Crossings.
  Again, however, virtually all the evidence presented in connection with this issue was anecdotal with UP and Staff generally contending that mixing pedestrians with vehicles would be inherently unsafe.  Again, no specific evidence that might serve to predict the number or severity of pedestrian/vehicle accidents under conditions expected to prevail at the Crossings was presented.  While the potential for such safety problems no doubt exist, the evidence was insufficient to conclude that they would be any greater at the Crossings than at any of the other at-grade pedestrian/bicycle crossings that have been previously approved by the Commission.  This is especially so if the Crossings are constructed, as the Commission has required in the past, in a manner that adequately separates pedestrians from vehicles.  See, Decision No. C05-0084 (Commission approval of at-grade pedestrian/bicycle crossing conditioned on providing adequate separation of vehicular and pedestrian traffic).

62. No party seriously contended that pedestrian and/or motor vehicle grade separations be constructed at the proposed locations of the Crossings.  It was generally conceded that grade separations would be impractical and unreasonable in light of engineering limitations, the expense of construction, and the current inactive status of the TPL.  The ALJ concludes that, for these same reasons, the Staff and UP proposal for a pedestrian underpass at the East Crossing should not be adopted.  The evidence establishes that construction of such an underpass would be extremely difficult from an engineering point of view and that its cost would be significantly greater than the at-grade crossings proposed by Avon.  In light of the current inactive status of the TPL the expense that would be incurred in constructing a pedestrian underpass is simply not warranted from a safety perspective.

63. Final roadway plans and specifications for the Crossings have not yet been submitted to the Commission for its approval as required by § 40-4-106(2)(a), C.R.S.  As a result, this grant of this application will be conditioned on the submission of such plans and specifications and the Commission’s final approval of the same.  In addition to their standard content, these plans and specifications should specifically demonstrate how the pedestrian/bicycle walkways planned for the Crossings will be constructed to facilitate the number of pedestrians projected at the Crossings and the manner in which pedestrians and motor vehicles using the Crossings will be separated.

64. Avon’s proposal for constructing the Crossings with standard crossing surface materials commonly used by UP for at-grade crossings and in the manner used in connection with the Miller Ranch Road Crossing will be adopted.  The Crossings will be protected with crossbuck signs, stop signs, and related pavement markings.  Construction of the crossing surfaces at the Crossings will be the responsibility of UP and will be paid for by Avon.  Construction and continuing maintenance of the roadway approaches to the Crossings, the stop signs, and the pavement markings will be the responsibility of Avon.  Maintenance of the surfaces of the Crossings and the crossbuck signs will be the responsibility of UP.  The details relating to maintenance of the Crossings will be addressed in a Maintenance Agreement to be submitted by UP and Avon as a late-filed exhibit.

V. CONCLUSIONS OF LAW

65. Avon has demonstrated that a public need exists for the Crossings.

66. Avon has demonstrated that the Crossings can be constructed in a manner that will prevent accidents and promote public safety.

67. The public safety, convenience, and necessity require, and will be served by, the granting of this application.

68. The application should be granted subject to the condition that final roadway plans and specifications for the Crossings be submitted to the Commission for its approval within 30 days of the date this recommended decision becomes administratively final.

69. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

VI. ORDER

A. The Commission Orders That:

1. Docket No. 05A-121R, being an application of the Town of Avon, State of Colorado, to establish two new at-grade public crossings across the right-of-way and railroad tracks of the Union Pacific Railroad Company at railroad mileposts 308.24 and 308.31 is granted subject to the condition that the Town of Avon, State of Colorado submit final roadway plans and specifications for the subject crossings to the Colorado Public Utilities Commission within 30 days of the date this Recommended Decision becomes administratively final.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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� Many of the exhibits containing the witnesses’ pre-filed testimony also contain sub-exhibits.  These sub-exhibits are identified by the witnesses' initials and are numbered consecutively.  For example, Mr. Brooks’ direct testimony, Exhibit No. 1, contains two sub-exhibits, Exhibits LB-1 and LB-2.


� The subject correspondence is contained in the Commission’s official file relating to this matter.


� Decision No. R05-1353-I denied the Avon motions and struck them from the record of this proceeding.


� A passing/siding track allows trains to be stored or to pass one another when traveling in opposite directions.


� UP and Staff suggested that a pedestrian underpass at the proposed location of the East Crossing be considered in lieu of the at-grade crossing proposed by Avon.  See, Exhibits 22 and RB-11.  UP estimated the cost of such an underpass to be approximately $800,000.  See, Exhibits 22 and RB-12.  However, Avon believed the cost would be considerably higher.  See, Exhibit 7, pages 16 through 18.  Avon also believes that existing underground utility facilities adjacent to the railroad right-of-way, the grade on the north side of the tracks, and existing and future development would make an underpass impractical from an engineering point of view.  See, Exhibit 7, pages 14 through 16.


� From Beaver Creek Landing skiers can access the Beaver Creek ski area in seven minutes via a chair lift to Bachelor Gulch.


� Exhibit JE-1 also refers to the possibility of constructing a rail station that would facilitate passenger rail service between the Confluence Site and the Eagle County Regional Airport over a portion of the Tennessee Pass Line.  However, Mr. Evans testified that there are currently no plans for such a service.


� If the Hurd Access continues to be the only access to the Confluence Site after its development, a guest staying in the western portion of the Confluence Site wishing to travel to the Town Center by vehicle would be required to take the following route: travel east to the Hurd Access, turn right onto Avon Road and travel south to the Highway 6/Beaver Creek roundabout, circle the roundabout and travel north on Avon Road to the Benchmark Road roundabout, circle the roundabout and travel west on Benchmark Road to the Town Center.


� LOS is a qualitative assessment of traffic operational conditions within a traffic stream in terms of the average stopped delay per vehicle at a controlled intersection.  Levels of service are described by a letter designation of either A, B, C, D, E, or F, with LOS A representing essentially uninterrupted traffic flow, and LOS F representing a breakdown of traffic flow with noticeable congestion and delay.


� Discontinuance of service over a rail line allows a railroad to disregard its duty as a common carrier to provide service over the line.  The line can be taken out of service and the railroad is not required to maintain it in accordance with applicable federal standards.  However, service can be reinstituted once any maintenance necessary to bring the line up to such standards is completed.  Specific STB approval to reactivate service on a line is not required.  Abandonment, on the other hand, is a final disposition of the line and contemplates a finding by the STB that the line is no longer needed as part of the railroad’s interstate system.  Once abandonment is authorized, all rail-related facilities can be removed and/or salvaged and the right-of-way can be disposed of. 


� The Moffat Tunnel Line constitutes a portion of the UP system running east and west generally between Denver and Provo, Utah, through the Moffat Tunnel.  UP has a permit authorizing it to use the Moffat Tunnel through 2025.  The Southern Wyoming Line constitutes a portion of the UP system running east and west generally between Cheyenne, Wyoming, and Ogden, Utah.  These lines are connected by the DP Line running between Denver and Cheyenne.  See, Exhibit 37.    


� UP anticipates at least one additional work train movement this year over the tracks where the Crossings are proposed to be located.  This movement involves ten carloads of ballast material for track that was relocated north of Minturn, Colorado, at about Milepost 303. 


� These operating limitations apply along that portion of the TPL between Parkdale and Gypsum, an area that encompasses Avon and the proposed locations of the Crossings.


� In addition to the Avon siding/passing track, there are five other siding/passing tracks on the TPL west of Tennessee Pass; Pando (8,260 feet in length), Belden (10,430 feet length), Minturn (10,660 feet in length), Wolcott (7,570 feet in length), and Sage (7,750 feet in length).  See, Exhibit 21.  The siding/passing tracks at Wolcott are located 11 miles west of Avon and the Sage siding/passing tracks are located 24 miles west of Avon.  The Sage siding/passing tracks are currently being used by UP to store approximately 100 idle freight cars.


� In 1998 the UP estimated the cost of securing such trackage rights from the BNSF to be about $20 million annually.  It also estimated that reinstituting service over the TPL would cost $12 million in track capital the first year and $3 million in annual operating expenses.  See, Exhibit PMF-4.


� With regard to the potential for vehicle/train accidents, the Commission has sometimes been guided by accident prediction formulas devised by federal regulatory agencies or Staff.  These formulas analyze the first five of the factors referred to in paragraph 47 above in an attempt to predict the potential for future accidents that might be expected at a particular crossing.  See, Decision Nos. R93-300, ¶ 8 (Exhibit 14) and R02-795, ¶¶ N through P.


� The ALJ’s review of 26 Commission decisions issued over the last 10 years relating to at-grade pedestrian/bicycle crossing requests reveals that none dealt with this issue.  See, Decision Nos. R05-0604, C05-0084, R04-1237, C04-1276, C04-1274, C04-1143, C04-1141, C04-0440, C04-0363, C03-1009, C03-0713, R02-792, C02-935, C02-580, C02-405, C02-401, C02-365, C02-281, R00-818, R99-805, C99-1021, R98-116, C98-715, C97-1100, C96-1297, and R95-211.  See, however, Decision No. R93-300 (Exhibit 14) (approval of at-grade pedestrian/bicycle crossing conditioned on filling rail flangeways with appropriate material to prevent wheelchairs and bicycles from getting caught).


� The ALJ’s decision in this case to deny the request for an at-grade crossing was based on the applicant’s failure to establish a public need for the same, not on the basis of the federal policy promoting the elimination of existing at-grade crossings and/or discouraging the opening of new ones.  Even so, it would appear that the ALJ’s reference to this federal policy was meant to apply to crossing locations involving active rail lines in light of his comment that “…each new at-grade crossing increases the risk of serious train-vehicle accidents.”  (Emphasis added).  As dealt with more fully in a later portion of this decision, the potential for such accidents is nonexistent in the absence of train traffic.


� Adoption of the Staff’s proposed three-prong test would likely constitute a statement of general applicability and future effect thereby requiring the Commission to comply with applicable rulemaking procedures.  See, Homebuilders of Metropolitan Denver v. PUC, 720 P.2d 552 (Colo. 1986). 


� Safety concerns relating to these work train movements are minimal since they are so infrequent and since, as described in paragraph 39 above, they operate under restrictions that would render an accident unlikely.


� This is so as a result of Avon’s withdrawal of its initial request to pave over the tracks at the proposed locations of the Crossings.


� In this regard, the Commission has previously held that submitting requests to modify previously issued decisions approving crossings that might result from reactivating the TPL is the responsibility of the UP.  See, Decision No. C99-1021.


� In this regard, the ALJ would encourage Avon to consider modifications to its Town Center and/or Confluence Site developments plans that would not preclude later implementation of additional safety measures at the Crossings including, for example, grade separations or pedestrian underpasses.  Its failure to do so may leave the Commission with no reasonable alternative than to close the Crossings in the event the TPL is reactivated.


� The record is unclear as to whether remedial methods are available to mitigate potential safety problems relating to rail flangeways.  As indicated in footnote 17 above, in 1993 the Commission ordered that certain rail flangeways be filled.  However, Mr. Peterson testified at the hearing that there is currently no known method of filling rail flangeways.


� These concerns relate primarily to the East Crossing which is intended to facilitate a relatively large number of pedestrians (that are expected to use it to access the gondola) and motor vehicles (that are expected to use it for travel between the east ends of the Town Center and Confluence Site).  
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