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I. STATEMENT

1. On April 7, 2005, Public Service Company of Colorado (Public Service or the Company) filed this application with the Commission seeking approval of retail electric rate mechanisms under which it would charge its retail customers for use of the non-ratebase half of the High Voltage Direct Current (HVDC) Converter constructed near Lamar, Colorado.  The application commenced this proceeding.

2. Public Service arranged for notice of the application to be published in The Denver Post/Rocky Mountain News on April 9, 2005, the notice stated: 

The purpose of this filing is to revise the Electric Commodity Adjustment applied to all retail electric service of Public Service Company of Colorado to allow Public Service Company of Colorado to retain a portion of short-term sales margins and purchased energy cost savings from electric energy transactions made across the High Voltage Direct Current (‘HVDC’) Converter at Lamar Colorado, due to the regulatory treatment afforded the HVDC Converter by the Colorado Public Utilities Commission in Commission Docket No. 00A-600E.

See Affidavit of Publication and Publisher’s Affidavit.

3. On April 14, 2005, the Commission issued its Notice of Application Filed to all interested persons, firms, or corporations.  The notice established May 16, 2005 as the deadline for interested persons to petition for leave to intervene.  See Notice of Application Filed.

4. On May 12, 2005, the Colorado Office of Consumer Counsel (OCC) filed its notice of intervention and request for hearing in this matter.

5. On May 13, 2005, Staff of the Colorado Public Utilities Commission (Staff) filed its notice of its intervention and request for hearing in this matter. 

6. On May 16, 2005, Climax Molybdenum Company (Climax) and CF&I Steel, LP, doing business as Rocky Mountain Steel Mills (CF&I), filed its petition to intervene in the proceeding.

7. On May 25, 2005, by minute entry at its weekly meeting, the Commission deemed the Application complete as of May 31, 2005 (pursuant to Rule 70 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1) and referred the matter to an administrative law judge (ALJ) for hearing.

8. In accordance with Decision No. R05-0677-I, a prehearing conference was held.  Following conclusion of the prehearing conference, Decision No. R05-0773-I set forth the procedural schedule governing this docket.

9. On September 26, 2005, Staff filed a Motion to Strike Rebuttal Testimony of Camille Abboud.  By this motion, Staff sought an order of the Commission striking the entirety of the prefiled rebuttal testimony of Mr. Abboud filed on behalf of Public Service. Staff stated: (1) that the testimony “cannot be fairly characterized as rebuttal testimony;” (2) that “it is highly prejudicial for a party to introduce a complex model for the first time in rebuttal and two weeks before the scheduled start of hearings in this case;” and (3) the issue of cost-benefit analysis is not relevant to the issues in this case.

10. On October 3, 2005, Public Service filed its Response of Public Service Company of Colorado to Staff Motion to Strike Rebuttal Testimony of Camille Abboud.  Although Public Service believes the testimony to be proper rebuttal testimony, it acknowledged that Staff would probably need more time than the time allotted by the procedural schedule in this docket to thoroughly review Mr. Abboud’s modeling.  

11. On October 4, 2005, Staff’s Motion for Leave to File a Reply to Response of Public Service Company of Colorado to Staff Motion to Strike Rebuttal testimony of Camille Abboud was filed.  Staff argues that Public Service’s response mischaracterizes its position in this case and seeks leave to file a reply. 

12. By Decision No. R05-0773-I, this matter was set for a hearing to be held on October 5, 6, and 7, 2005 at 9:00 a.m. in a Commission hearing room in Denver, Colorado.  At the assigned place and time, the undersigned ALJ called the matter for hearing.

13. During the course of the hearing, testimony was presented by four witnesses on behalf of Public Service, one witness on behalf of the OCC and one witness on behalf of Staff.  Exhibits 1 through 16, were identified, offered, and admitted into evidence. 

14. Following the conclusion of the hearing and filing of Statements of Position, the ALJ issued Decision No. R05-1360-I further modifying the procedural schedule in light if the timing of the issuance of this Recommended Decision.

A. Preliminary Matters at Hearing

Before proceeding with the substance of the hearing, the ALJ addressed preliminary matters. Public Service stated that it had agreed with Staff to withdraw the Rebuttal Testimony of Mr. Abboud based upon timing concerns, the stipulated admission by Staff that the 

15. benefits of the project proposed in Docket No. 00A-600E outweigh the costs of the tieline, and that Staff is not contesting that the tieline is likely to create an opportunity for energy and capacity savings for the ratepayers.
  Staff confirmed its understanding of the stipulation and agreement, resulting in the withdrawal of the subject testimony.  Whereupon Staff’s Motion to Strike Rebuttal Testimony of Camille Abboud and Motion for Leave to File a Reply to Response of Public Service Company of Colorado to Staff Motion to Strike Rebuttal Testimony of Camille Abboud become moot and will be denied accordingly.  

II. FINDINGS AND DISCUSSION

A. Background of HVDC Converter

16. There is an extensive and substantive background to this proceeding.  Public Service first applied for a Certificate of Public Convenience and Necessity (CPCN) to construct a 345KV transmission line in Docket No. 00A-600E, filed October 31, 2000.  Public Service’s application included construction of a 210-megawatt HVDC Converter and attendant transmission facilities at its substation located near Lamar, Colorado interconnecting its system with that of Southwestern Public Service (SPS) in Holcomb, Kansas.

17. By Decision No. R01-604, the ALJ hearing the case determined that a CPCN should be granted, subject to the condition that the investment not be eligible for inclusion in ratebase.  Rather, it was contemplated to be bid into Public Service’s Integrated Resource Planning process.  

Granting Exceptions in part, the Commission issued Decision No. C01-954.   The undersigned ALJ concludes that the Commission granted the CPCN, but did not adopt the ALJ’s 

18. condition that the investment would not be eligible for inclusion in ratebase, based upon finding “[w]e, nevertheless, find that the most credible evidence here indicates that the energy and capacity savings associated with the tieline will likely exceed the costs of the Project….The most credible evidence here…does indicate that the proposed facilities will be substantially utilized by SPS and Public Service, and, as a result, Colorado ratepayers will likely benefit….We conclude the project will likely create an opportunity for energy and capacity savings to Colorado ratepayers.” Decision No. C01-954 at 12-13.

19. Having established the grant of the CPCN, the Commission turned to the proposed allocation of costs between Public Service and SPS.

20. The Commission first noted that the rate treatment for an HVDC Converter had never been decided in Colorado.  The converter is an equally necessary component to make both the transmission line from the Kansas/Colorado state border to the substation in Holcomb, Kansas and the transmission line from the Kansas/Colorado state border to the substation in Lamar, Colorado useful.  Decision No. C01-954 at 14.

21. The Commission ordered an equitable cost allocation between Public Service and SPS:  ”[w]e do not agree that its [Public Service’s] proposal equitably splits the costs between the two companies….SPS customers will benefit from the installation of the converter.  Therefore, Colorado Ratepayers should not pay the full cost of the converter.  We note that Public Service and SPS agreed to split the capacity benefits associated with peak load diversity of the two systems on a 50-50 basis.  This suggests that the costs of the HVDC Converter should be allocated on a similar basis.” Decision No. C01-954 at 13-14.  

22. Separately, the Commission recognized the constrained nature of the transmission system in the Front Range of Colorado and stated its policy to encourage prudent investment in transmission capacity, both in and out of state.  Decision No. C01-954 at 13.  To encourage construction of transmission capacity apart from the merits of the converter, the Commission allowed the entire cost of the transmission line from the Colorado/Kansas border to Lamar, Colorado into Public Service’s ratebase.  Decision No. C01-954 at 13.   Thus, under the Commission’s decision, Colorado retail ratepayers are paying only for Colorado assets in base rates.

23. Public Service then filed an Application for Rehearing, Reargument, or Reconsideration (RRR) of Commission Decision No. C01-954.  

24. By Decision No. C01-1157, the Commission ruled upon the RRR and recited Public Service’s explanation that the converter is located in Lamar, Colorado in order to minimize design cost.  See Decision No. C01-1157 at 5.  Rejecting Public Service’s proposed geographic cost allocation, the Commission found that the converter could have been installed at any location between Lamar and Holcomb.  Thus, the cost savings of placing the converter in Lamar did not justify allocating the entire converter cost to Colorado.  Rather, the Commission continued its previously adopted equitable cost allocation because it “at least attempts, however roughly, to correlate cost recovery with ratepayer benefit.”  Decision No. C05-1157 at 7.

25. Public Service then filed an Application for RRR of Commission Decision No. C01-1157.  Public Service again sought reconsideration of the ratebase treatment of the HVDC Converter and reporting requirements.  By Decision No. C01-1315, pertinent portions of the RRR were denied as to the converter based upon prior decisions. Decision No. C01-1315 at 5.  

B. Analysis and Applicability of Docket No. 00A-600E

26. In Docket No. 00A-600E, the Commission found the benefits of the tieline will likely outweigh the costs.  Based thereupon, a CPCN was approved, conditioned upon an equitable allocation of the converter’s cost being included in Colorado ratebase correlating cost recovery with ratepayer benefit.  

27. After several reconsiderations of the issue, the Commission rejected full inclusion of the HVDC Converter in the Colorado ratebase.  Rather, the Commission believed that SPS ratepayers should pay an equitable portion of the HVDC Converter in consideration of the benefits derived.  This principled intention, created practical concerns leading to the filing of this case.  

28. As a result of the prior Commission decisions, the HVDC Converter is a joint investment between ratepayers and shareholders.  It is understandable and appropriate that both interests seek to benefit from the investment.

29. In summary, the ALJ finds status quo prior to the filing of this application is as follows:

a)
The Commission allowed 100% of the investment in the transmission line from the Kansas/Colorado border to the Lamar, Colorado substation to be placed in ratebase, explicitly encouraging transmission investment.  

b)
The HVDC Converter cost it to be equitably borne by Colorado ratepayers by allowing a portion of the cost into ratebase.  The HVDC Converter cost equitably allocated to SPS was not to be included in Colorado ratepayer base rates and was intended to be recovered from SPS ratepayers.  

C. Applicability of § 40-6-112, C.R.S.

30. One must next consider the applicability, if at all, of § 40-6-112, C.R.S.:

(1)
The commission, at any time upon notice to the public utility affected, and after opportunity to be heard as provided in the case of complaints, may rescind, alter, or amend any decision made by it. Any decision rescinding, altering, or amending a prior decision, when served upon the public utility affected, shall have the same effect as original decisions.

(2)
In all collateral actions or proceedings, the decisions of the commission which have become final shall be conclusive.

31. Public Service argues that because it does not object to alteration of the Commission’s prior decision in Docket No. 00A-600E, and it waives any applicable requirement for additional notice, that the Commission has the authority pursuant to § 40-6-112(1), C.R.S., to modify the prior cost allocation decision to allow Public Service to place an additional 50 percent of the HVDC Converter costs in ratebase, if it is found to be the best solution for Colorado ratepayers.  Public Service Statement of Position at 2-3.

32. Staff argues that the Commission adopted an equitable allocation principle in its cost allocation order and that the principle should be free from a collateral attack in this docket pursuant to § 40-6-112(2), C.R.S.  A finding herein that the project will likely produce net benefits does not support a reversal of the Commission ‘s decision and is irrelevant to this decision.  Staff’s Statement of Position at 11.

33. Public Service relies upon the Commission authority to modify the prior cost allocation decision in order to grant its relief requested herein.  Staff relies upon the conclusive nature of the Commission’s final decision in Docket No. 00A-600E to advocate rejection of Public Service’s request.  

34. If the prior decision is modified, Public Service’s argument no longer contravenes a prior Commission decision.  If the request to modify the prior decision is rejected, then Staff is correct that the relief sought herein improperly contravenes the prior Commission decision.  The scope of the Commission’s authority to modify prior decisions was addressed in Rocky Mountain Natural Gas Co. v. Public Utilities Com., 617 P.2d 1175 (Colo. 1980).  Before the Commission could consider the appropriateness of allowing utility service to a tract of land, it first had to lift prior restrictions against service placed on a CPCN.  The Court recognized that § 40-6-112(1), C.R.S., allowed the Commission to remove prior CPCN restrictions when it is in the interest of public convenience and necessity to do so.  

35. In opposition to lifting of restrictions, it was argued that Public Utilities Com. v. Donahue, 138 Colo. 492 (Colo. 1959) and Colorado Transp. Co. v. Public Utilities Com., 141 Colo. 203 (Colo. 1959) would not allow removal of the restriction against Rocky Mountain Natural Gas Company’s CPCN by amending the prior decision.  Each of these cases dealt with CPCNs to provide transportation service.  The Supreme Court struck down the amendments to CPCNs amounting to new grants of authority that conflicted with pre-existing certificates.  Thus, the Supreme Court found that approval of the relief sought required that the burden of proof and procedure for a new grant of authority must be met. 

36. The Supreme Court distinguished Rocky Mountain Natural Gas Co. from this line of cases because there were no pre-existing certificates conflicting with the amendment sought. Where there was no pre-existing certificate invaded by the relief sought, the Supreme Court found “little good is accomplished by placing such a stringent restriction in situations such as here, where no pre-existing certificate or service is present.” Rocky Mountain Natural Gas Co. v. Public Utilities Com., 617 P.2d 1175, 1178 (Colo. 1980) (note 5).

37. As it relates to this case, there was no evidence presented by any party that the relief sought herein conflicts with any other authority previously granted by the Commission.  

38. Public Service having full notice as a party to this proceeding, the ALJ finds that the Commission has discretion to modify its prior cost allocation decision pursuant to § 40-6-112(1), C.R.S.  Historically, the Commission has rejected collateral attacks upon Commission Decisions citing § 40-6-112(2) C.R.S.  However, the interaction between §§ 40-6-112(1) and 40-6-112(2), C.R.S., has not been directly addressed by the Commission and has received little review of the Colorado judiciary.   

39. The Supreme Court reconciled the two provisions in In Lake Durango Water Company, Inc. v. PUC: 

Unless an application for review of the acts of the PUC is filed with the district court before the expiration of thirty days from the date of the PUC final decision, judicial review is barred.  § 40-6-115(1), 11 C.R.S. (2002); see Archibold v. Public Utils. Comm'n, 933 P.2d 1323, 1323 (Colo. 1997). In all collateral actions or proceedings, the decisions of the PUC that have become final shall be conclusive. § 40-6-112(2), 11 C.R.S. (2002). However, the PUC may rescind, alter, or amend any decision after proper notice and opportunity to be heard. § 40-6-115(1), 11 C.R.S. (2002). 

Lake Durango Water Co. v. PUC, 67 P.3d 12, 22 (Colo. 2003)

40. Consistent with the Supreme Court’s application, the ALJ finds that the prohibition found in § 40-6-112(2), C.R.S., must be subordinate to the Commission’s authority to alter, modify, or amend its decisions pursuant to § 40-6-112(1), C.R.S.  If the Commission’s decision in Docket No. 00A-600E is modified pursuant to § 40-6-112(1), C.R.S., the relief sought herein effectively becomes the prior decision, or consistent therewith.  If the request to modify the prior decision is denied, then the relief sought herein must be rejected as a collateral attack on the prior decision.  The converse cannot be true.  If the Commission were prohibited from altering, modifying, or amending a prior decision because the requested relief conflicted with the decision sought to be altered, modified, or amended, then § 40-6-112(1), C.R.S., would be rendered meaningless.  Thus, the decision in this case must consider whether the prior decision should be allowed to be altered, modified, or amended to allow additional HVDC Converter costs to be allocated to Colorado ratepayers.

41. This result is consistent with a review of case law from other jurisdictions interpreting such language.  The Arizona Supreme Court recognized “[t]here is no merit in appellants' argument that this case involves a collateral attack on the prior order of the Commission, which is prohibited by the final sentence of A.R.S. § 40-252. This court has held that "collateral attack" as used in that section means an attack such as an application for injunctive relief against an order of the Commission. Arizona Public Service Co. v. Southern Union Gas Co., 76 Ariz. 373, 265 P.2d 435; Winslow Gas Co. v. Southern Union Gas Co., 76 Ariz. 383, 265 P.2d 442; Tucson Rapid Transit Co. v. Old Pueblo Transit Co., 79 Ariz. 327, 289 P.2d 406 (footnote omitted). An application to the Commission to rescind, alter or amend an order, pursuant to A.R.S. § 40-252 does not constitute a collateral attack upon an order of the Commission.”  Davis v. Corporation Comm'n, 96 Ariz. 215, 219 (Ariz. 1964) 

42. The Colorado Commission has emphasized the extraordinary nature of relief granted pursuant to § 40-6-112(1), C.R.S.:  “We note that relief requested under § 40-6-112(1) is extraordinary: It entails the Commission reopening and reconsidering a final decision outside the procedures specified in § 40-6-114 (applications for rehearing, reargument, or reconsideration).” Decision No. C03-0438 at 10.

43. The Commission’s decision in Docket No. 00A-600E found that the most credible evidence supports the proposition that the benefits of the project outweigh the costs.  As part of the stipulation between Staff and Public Service for the withdrawal of Mr. Abboud’s testimony, Staff does not challenge the Commission’s prior finding that the project will likely create an opportunity for capacity and energy savings for Colorado ratepayers.  

44. Public Service’s application addresses practical problems incurred while implementing the Commission’s prior decision, primarily based upon legitimate SPS concerns with owning an isolated transmission facility in Colorado.  Public Service does not believe it can obtain cost recovery of the balance of the HVDC Converter cost from SPS ratepayers.  Further, additional concerns have arisen because Public Service reports that financial analysts in the investment community currently view a portion of the HVDC Converter as an impaired asset.

45. The Commission allowed only 50 percent of the investment into Colorado ratebase, adopting the unique equitable allocation of benefits and costs.  While the Commission believed the total cost should not be borne solely by Colorado ratepayers, Public Service could not obtain recovery of the other half from SPS ratepayers.

46. Noting that all required authorities found construction of the tieline to be in the public interest, Public Service built the line knowing that it would only recover one half of the HVDC Converter costs from Colorado ratepayers.  Public Service submits this application represents a creative approach to address recovery of its other half of the investment.

47. Public Service seeks modification of the Commission’s cost allocation order by seeking to allocate additional costs to Colorado ratepayers only when the benefits associated therewith exceed the costs.  

48. Under the status quo, ratepayers and shareholders jointly own the HVDC Converter and retail electric base rates do not recover amounts associated with the below-the-line investment.  Public Service proposes that ratepayers compensate shareholders for the use of the shareholder half of the converter to the extent of benefits.  Public Service submits it is fair that ratepayers pay for the benefits they receive and its proposal avoids problems with obtaining recovery from SPS.   Despite the fundamental fairness of the prior cost allocation principal, the Commission has no jurisdiction to compel recovery from SPS ratepayers.

49. A substantial portion of Staff’s case focuses upon their belief that retail customers are better off under the status quo than under any other proposal presented in this docket and that the Commission has issued a fully litigated cost-allocation decision.  The benefit of the status quo is particularly the case because retail customers are not paying the full cost of the asset used to provide service.  Aside from the Commission intent that SPS ratepayers should equitably pay the remaining portion of the HVDC Converter, this recovery has not occurred.  Public Service stated that it cannot occur, and that it cannot maintain the status quo indefinitely.  

50. Public Service asserts that the circumstances before the filing of the within application are untenable and that it must have a means to recover the remainder of the investment not currently allowed in ratebase.  In order to remove the impaired asset status, Public Service states it will be forced to sell the asset.  In such event, Colorado ratepayers will lose the benefits that the Commission originally relied upon in granting the CPCN.

51. Staff acknowledges legitimate concerns with the status quo. Staff Statement of Position at 17.  While Staff argues that the “’expected’ capacity benefit of the Project will be realized under the status quo,” the ALJ finds the status quo unsustainable based upon the convincing and credible testimony from Public Service.  

52. Initially it may appear that granting the relief sought might provide a windfall to SPS ratepayers such that it will enjoy benefits of the converter without paying for a portion of the carrying costs. (See Schedule E to Joint Operating Agreement).  The lack of SPS contribution to recover the carrying cost of the converter violates the equitable allocation intended by the Commission.  However, it is likely that the costs of making capacity available between SPS and Public Service pursuant to the capacity swap sums near to zero.  In any event, the terms of the Joint Operating Agreement are subject to Federal Energy Regulatory Commission (FERC) jurisdiction.  

53. Prices for wholesale energy transactions, likewise beyond the jurisdiction of the Commission, are regulated by the FERC.  In setting wholesale rates, Mr. Stoffel testified that 100 percent of the HVDC Converter costs are currently in the revenue requirement used to calculate transmission charges under Public Service’s FERC tariff.  Thus, in energy purchases, SPS will contribute to recovery of the cost of the HVDC Converter, as will any other third party.  

54. Despite potential inequity resulting from Colorado ratepayers paying the entire carrying cost of the converter, it makes little sense to forego cost-effective benefits for Colorado ratepayers solely to avoid any benefit flowing to SPS ratepayers without full absorption of cost.  As noted by the OCC, treatment of Phase 2 of the tieline should be considered based upon the best interest of Colorado ratepayers.  OCC Statement of Position at 6.   From the perspective of the Colorado retail customer, the tieline is a transmission asset connecting to generation resources out of state and should be evaluated accordingly.  

55. The ALJ finds that the extraordinary circumstances surrounding the HVDC Converter and the inability of Public Service to achieve the intended sharing outcome with SPS under the prior decision justify modification of the Commission’s prior cost allocation decision Docket No. 00A-600E, pursuant to § 40-6-112(1), C.R.S., in order to ensure that Colorado ratepayers achieve the benefits found by the Commission.

D. Public Service’s First Proposal

56. Public Service primarily proposes to allow recovery for that portion of the HVDC Converter investment approved for construction, but not allowed to be placed in ratebase (the “below-the-line” investment) in Docket No. 00A-600E.  Exhibit 1, Direct Testimony of Fredric C. Stoffel at 2.  Mr. Stoffel identifies practical problems resulting from the Commission’s cost allocation decision in Docket No. 00A-600E.  In order to overcome those problems, Public Service has devised a solution that it believes is consistent with the intent underlying the prior cost allocation decision.

57. Public Service argues that the Commission has no jurisdiction to force or require SPS ratepayers to pay 50 percent of the HVDC Converter cost.  Rather, Public Service points out that the Commission stated, “that only 50% of the HVDC Converter would be allowed into Public Service’s ratebase.”  Exhibit 1, Direct Testimony of Fredric C. Stoffel at 10-11.  Thus, Public Service argues it is left to determine how its shareholders will recover the below-the-line investment in the Converter.

58. Public Service notes that the non-ratebase investment will not factor into the setting of its Colorado retail base electric rates.  Accordingly, the Company believes that “to the extent that Colorado customers benefit from the non-ratebase investment made by Public Service under the CPCN granted by this Commission, Colorado customers should pay for that benefit through a rate mechanism.”  Exhibit 1, Direct Testimony of Fredric C. Stoffel at 14. 

59. Public Service’s testimony presents two proposed rate mechanisms designed to generate below-the-line revenue from the non-ratebased portion of the asset.  The Company asserts that the below-the-line revenues will only be collected to the extent, and in the proportion to, the benefits provided to retail customers.  It designates the mechanisms as a “pay-as-you-go” approach.  To implement its proposal, Public Service proposes modification to the calculation of the Company’s Electric Commodity Adjustment (ECA) based upon its original proposal, as modified by concessions made with regard to issues raised by the intervenors. A new factor would impute additional energy cost to the ECA, referred to as the Converter Cost Recovery (CCR) factor.  Because the full savings from the purchased energy transactions over the tieline would already be reflected as lower purchased energy costs in the “P” factor in the ECA calculation, in order for the Company to recovery its portion of the cost savings, it is necessary to add back a portion of the savings through the CCR factor.  As agreed by the Company, 43 percent of the actual energy cost savings derived from short-term Generation Book (Gen Book) purchases using the tieline would be imputed to increase the purchase power factor in the ECA.
   The resulting revenue from the CCR would be below-the-line to Public Service enabling recovery and earning on the below-the-line investment.  

60. For short-term Gen Book sales over the HVDC Converter, Public Service proposes an additional factor in the CCR factor whereby 43 percent of the margins on such sales would be considered below-the-line revenue enabling recovery and earning on the below-the-line investment.  The remaining 67 percent balance would be added to the short-term Gen Book sales margins earned by the Company without using the HVDC Converter and shared with retail customers pursuant to the April 4, 2003 Settlement Agreement approved by the Commission in Decision No. C03-0670, Docket No. 02S-315EG.  

For short-term economy Gen Book purchases, Public Service modified its original proposal based upon its agreement to calculate the CCR factor based upon savings calculated 

61. using actual decremental costs, rather than projected decremental costs, for purchases over the tieline.  Further, if the Commission adopts the proposed recovery mechanisms, Public Service agreed to implement business rules ensuring that short-term energy purchases and sales over the tieline will not displace similar purchases or sales over other transmission facilities that would have greater resultant benefits for Colorado retail customers. 

62. The sum and substance of Public Service’s proposal is that Colorado ratepayers are assured that evaluation of all potential purchase and sale opportunities over the HVDC Converter will take into account sharing mechanisms and that the transactions that benefit the retail customers will be made.  Public Service argues this is a “no-lose” proposition because customers are insulated from energy trading while the capacity benefits of the tieline far exceed 100 percent of the tieline cost.  

63. In response to concerns raised by Staff about tariff language on Tariff Sheet 111D, Public Service witness Mr. Anderson presented an illustration of proposed accounting for energy savings transactions and committed to modify the tariff language to reflect the accounting presented on Exhibit 16. The testimony of Mr. Ahrens and Mr. Anderson describe the detailed calculations supporting the calculations within Exhibit 16.

64. As to Proprietary Book transactions, margins will continue to be shared in accord with the April 4, 2003 Settlement Agreement approved by Commission Decision No. C03-0670, Docket No. 02S-315EG.

65. The OCC opposes Public Service’s rate mechanisms (i.e., pay-as-you-go approach), preferring modifications to Public Service’s second proposal addressed below.  However, in the event Public Service’s primary proposal is adopted, the OCC recommends three modifications.  First, the OCC believes Public Service should not be able to share in Gen Book purchases based upon modeled cost, rather it should be based on actual cost.  Second, margin sharing should be based upon proportional investment in the project, rather than just the portion of the converter allowed in ratebase.  Finally, Public Service’s recovery mechanism should only remain in place until the below-the-line investment is fully recovered.

66. Staff opposes Public Service’s primary proposal, primarily based upon its understanding that cost recovery of the tieline project was fully litigated in Docket No. 00A-600E.  Staff argues that Public Service’s filed proposal could result in increasing customer cost, rather than lowering it.  Staff argues that it is not appropriate for Public Service to be allowed ECA sharing of tieline benefits.  Staff argues that 100 percent of the margin benefits resulting from the 103MW portion of ratebased capacity should flow directly to ratepayers and that Public Service’s proposal for the below-the-line portion is not appropriate.  Staff next argues that the Public Service proposal allows the Company to recover its investment from Colorado ratepayers while maintaining full rights to the asset.  Staff argues that the recovery mechanism should only remain in place until the below-the-line investment has been fully recovered.  Finally, in order to ensure enduring benefits, Staff proposes that the Commission expressly reserve the right to reverse its decision in this action if the benefits are affected by a subsequent change to the Joint Operating Agreement.

67. Through rebuttal testimony, Public Service narrowed the disputed issues in the event the Commission adopts the proposed rate mechanisms. Public Service agreed to certain modifications proposed by the OCC and Staff.  Namely, Public Service agrees to share the tieline benefits based upon a ratio of the non-ratebased investment to the total Colorado Phase 2 investment (approximately 43 percent) rather than based upon the 50/50 split as originally proposed.  Further, Public Service accepts the OCC’s modification requiring calculation of the CCR factor requiring the savings from energy transactions to be measured based on actual, rather than projected benefits.  Finally, in response to Staff criticism that the CCR could result in purchases that are not optimum to Colorado ratepayers, Public Service proposes to implement business practices to prevent purchases over the tieline from displacing similar purchases that would have resulted in greater cost savings for Colorado customers.  All other proposed modifications, including that rate recovery mechanisms should terminate after recovery of the below-the-line investment, were disputed by the Company.

E. Public Service’s Second Proposal

68. Public Service presented an alternative proposal as part of the Application.  This alternative would place the entire HVDC Converter into Colorado ratebase.  See Application at 8.  While Public Service characterized the retail rate mechanism as its primary request, it does not oppose inclusion of the HVDC Converter in ratebase.  

69. The OCC supports Public Service’s alternative proposal to include the entire cost of the tieline in ratebase and to then treat it as any other ratebase investment serving Colorado customers; however, the OCC conditions its support upon Public Service showing that the benefits to retail ratepayers outweigh the costs.
  Based upon a demonstration that annual capacity cost savings exceed the annual revenue requirement of Public Service’s share of the tieline, the OCC asserts that Public Service should make the tieline investment on behalf of ratepayers.  OCC Statement of Position at 4. 

Staff opposes the alternative proposal largely upon the same grounds as the pay-as-you-go mechanism.  However, it presents two modifications to Public Service’s alternative 

70. proposal intended to address the problems inherent in the Commission’s previous cost allocation decision and balances the interests of retail ratepayers and Public Service.  First, Staff believes that there should be no ECA sharing of tieline benefits.  Secondly, Staff proposes removing $8.3 million from Colorado ratebase for the transmission line investment from Lamar, Colorado to the Colorado/Kansas border.

71. In rebuttal to the OCC, Public Service submits that the tieline capacity benefit alone outweighs the retail costs of the Colorado Phase 2 facilities.  Accordingly, it agrees to including the full cost of the Colorado Phase 2 facilities in ratebase, consistent with the OCC’s proposal, but it rejects Staff’s conditions.  Public Service maintains that, in addition to capacity savings, retail ratepayers will benefit from economy purchases and sales as well as reliability of service.  Finally, if the second alternative is adopted and the full cost of the HVDC Converter is allowed in ratebase, Public Service reiterated that it would withdraw its recovery mechanism proposal as the need to recover the below-the-line investment would no longer exist.

F. Merits of Proposed Modifications to Cost Allocation Decision

72. The explicit modeling assumptions utilized in Docket No. 00A-600E are not present in this docket.  However, the Commission’s finding was clear that the anticipated benefits exceeded the cost of the project.  No party challenges that finding in this docket.  

73. Dr. Schechter’s testimony addresses how the HVDC Converter will allow Public Service retail ratepayers to avoid capacity cost of acquiring 100 MW of capacity.  In order to analyze the estimated capacity cost savings, Dr. Schechter incorporated a recent proxy for capacity cost from the Direct Testimony of Ms. Susan Tomsky filed on behalf of Public Service in Docket No. 04S-164E, its most recent Phase II case. Dr. Schechter states that the cost for Public Service to install a new aero-derivative LM6000 turbine is about $108 per KW-year. In rebuttal testimony, Mr. Imbler agreed with Dr. Schechter that the “capacity cost-benefit analysis provides a good, current estimate of the effects on Public Service’s retail customers of affording standard ratebase regulatory treatment to the full Colorado Phase 2 investment.”  Rebuttal Testimony of Thomas A. Imbler, Exhibit 4 at 4-5.  After explaining that the characteristics of the LM6000 make it the most appropriate generation resource for the comparison, Mr. Imbler incorporated the capacity cost cited by Dr. Schechter in his Exhibit TAI-6.  His analysis demonstrates that the annual revenue requirement of the Colorado Phase 2 facilities is projected to be $5.66 million and the annual capacity benefits associated with the project alone are projected to be $8.9 million.  

74. Beyond capacity savings, several questions remain as to the extent and existence of benefits to be derived from short-term energy transactions.  Without any quantification for the record, Public Service asserts that Colorado ratepayers will benefit from substantial economic purchases over the tieline during many hours up to the full 210 MW capacity.  

75. There is no evidence in the record that energy transaction modeling took into consideration operation of the business rules considering system cost of a sister utility upon the opportunity to utilize the tieline.  Illustratively, Mr. Imbler explained operation of business rules using Exhibits TAI-3 and TAI-5.  The only time Public Service will sell energy across the HVDC Converter is when the sales price is not advantageous to Northern States Power (NSP) and SPS.  Additionally, where Public Service competes with NSP or SPS for a Gen Book purchase opportunity over the HVDC Converter, Public Service will not be able to make that purchase unless it is not beneficial for NSP or SPS to make the purchase.  See generally Transcript Volume 1 at 114-119.

76. Public Service also testified as to unquantified reliability benefits achieved utilizing the HVDC Converter.  The modeled shared peak diversity between the SPS and Public Service systems results in the capacity swap of 101 MW, rather than the full 210 MW capacity of the converter.  However, so long as SPS (or presumably another third party) has generation available, Public Service will be able to utilize the full capacity of the converter.  While the availability of generation is not assured in non-emergency conditions under the Joint Operating Agreement, availability is supported by the time-of-day disparity due to SPS’s system being located in a different time zone than Public Service’s system as well as recent operational experience.  Public Service illustrated how the full capacity of the converter was used in the summer of 2005 to benefit reliability of service.  Due to several circumstances occurring on July 12, 2005, Mr. Imbler’s testimony describes that Public Service determined it would not be able to maintain required operating reserves without capacity provided by SPS.  Public Service scheduled the entire 210 MW of capacity from SPS for four peak afternoon hours.  This call benefited the Public Service system and may have avoided curtailment of firm native load customers.   See Exhibit 4, Rebuttal Testimony of Thomas A. Imbler at 12. Public Service maintains that retail ratepayers will continue to benefit from additional reliability of service utilizing the HVDC Converter.

77. Staff criticizes Mr. Imbler’s analysis as incomplete and does not accept his analysis.  Staff points out that the analysis overstates the calculated benefit because it fails to offset for the assumed non-zero costs associated with the reciprocal capacity obligations to SPS.  However, Staff was not able to demonstrate or quantify any marginal costs that will be incurred by Public Service nor demonstrate the impact thereof upon projected capacity savings.  

78. The evidence establishes that capacity cost savings to Colorado ratepayers alone justify inclusion of the entire project in the Colorado ratebase.  Thus, the inclusion of the entire cost of the HVDC Converter would be in the public interest.

79. Adopting Public Service’s proposed rate mechanisms will neither maximize ratepayer benefit nor resolve uncertainty regarding future treatment of the HVDC Converter.  Mr. Stoffel noted that 101 MW would be in the ratebase when rates are reset in Public Service’s next rate case even though the converter has a capacity of 210 MW.  He states, “[no] additional payment for capacity for the non-ratebased portion of the HVDC Converter investment is necessary at this time.  See Exhibit 1, Direct Testimony of Fredric C. Stoffel at 15 (emphasis added).  

80. Public Service also argues that it is assuming risk for non-recovery for the non-ratebased investment; however, it qualifies the position stating that “[b]ased upon our current projections, this is a risk we are willing to take.”  Public Service Statement of Position at 14.   These qualifications of Public Service’s position detract from its primary proposal and create additional uncertainty in comparing the two proposals.

81. The OCC criticized Public Service’s CCR proposal.  First, the OCC argues that the proposal is unfair because it could result in ratepayers paying shareholders “profits” for Gen Book purchases that end up losing money.  Secondly, the OCC criticized the calculation of trading margins allocated on the portion of the HVDC Converter in ratebase, rather than the portion of the entire tieline.  The third criticism of the OCC is that the CCR should only continue until the cost excluded from ratebase is fully recovered.

82. Staff witness Ms. Podein suggested the Commission must weigh the regulatory principle previously adopted against what is truly the best interest of Colorado ratepayers.  Recognizing that the Commission found that projected benefits justify the entire cost of the converter, it may be appropriate to set aside its cost allocation principle and include the entire converter in ratebase to ensure that Colorado ratepayers received all the tieline benefit.  However, Staff imposes two conditions to its alternative recommendation.

83. First, Staff argues that no ECA sharing should be allowed if the HVDC Converter is included in base rates because Public Service is operating the asset consistent with its intended purpose rather than creating additional value for ratepayers.  While Staff argues such sharing would provide a windfall benefit, there is no demonstrated basis to justify segregation of this one Colorado ratebase asset from all others.  Also, Public Service should be operating all ratebase assets for their intended purpose to maximize benefit for Colorado retail ratepayers.  Thus, the incentive should encourage Public Service to operate all ratebase assets to maximize customer benefit.

84. Staff proposes a second condition attempting to restore balance to equitable sharing of the tieline expense by removing from ratebase the cost of the transmission line from the Colorado/Kansas border to Lamar, effectively attempting to allocate the cost of a transmission line in Colorado to SPS ratepayers.  Public Service points out that such action would raise additional practical problems like those that gave rise to this application.  The Commission cannot force SPS ratepayers to absorb the subject cost and Public Service would likely not have any ability to recover its investment.  In any event, the Commission explicitly determined, apart from cost allocation of the HVDC Converter, to encourage transmission investment and include 100 percent of the transmission line cost in Colorado ratebase.  The ALJ finds that the attempt to restore equity should not overcome the Commission’s explicit policy decision to encourage transmission investment.  Importantly, Staff’s proposed conditions attempt to balance the equities, but do not negate the Commission’s premise that projected benefits justify the entire cost of the HVDC Converter.   

85. CF&I and Climax also addressed the timing of rate implementation resulting from this docket.  Allowing inclusion of the HVDC Converter in ratebase will defer Public Service’s earnings upon the investment until its next general rate case, anticipated to occur in 2006.  CF&I and Climax state that this timing is more beneficial to large retail customers (and perhaps all retail customers) than Public Service’s proposed rate mechanisms because customers can plan and budget accordingly.  However, the timing for inclusion in base rates will not defer the current year impact upon Public Service’s earnings test calculations.

86. Having found full inclusion in ratebase to be in the public interest, this alternative must be weighed against the proposed cost recovery mechanisms.  As recognized by CF&I and Climax, Mr. Stoffel’s testimony provides the most compelling argument to reject Public Service’s recovery mechanisms – inclusion in Colorado ratebase provides the greatest benefits to retail customers.  Public Service does not oppose such an outcome in the form of its second proposal for relief.  Allowing the entire cost of the converter into ratebase will provide regulatory certainty and eliminate concern regarding an impaired asset.

87. If the Commission agrees that Public Service’s assertion that customers will be better off by adding the other half of the HVDC Converter not presently permitted to become part of the Company’s ratebase, CF&I and Climax are “more willing to agree to the inclusion of this investment in the Company’s ratebase.”  CF&I and Climax Statement of Position at 4.  

88. The OCC recommends that the HVDC Converter be included in ratebase and believes this to be consistent with the best interest of Colorado ratepayers.  

89. From the perspective of Colorado retail ratepayers, the capacity benefits of the tieline justify the investment (without regard to other speculative or unquantifiable benefits) and will ensure that ratepayers achieve the benefits of the tieline.  Thus, the ALJ finds that modification of the prior cost allocation decision to allow inclusion of 100 percent of the HVDC Converter is in the public interest and Public Service’s rate mechanisms will be rejected.

G. Bests Interests of Customers 
90. Referencing Mr. Imbler’s Rebuttal Testimony, at page 21, CF&I and Climax request that any Commission order approving the inclusion of the balance of the HVDC Converter in ratebase specifically requires that the bests interests of its customers be considered when evaluating short-term energy purchases and sales over the tieline to ensure that they will not displace similar purchases or sales over other transmission facilities that would have greater resultant benefits for Colorado retail customers.  However, the cited testimony directly addressed Staff’s criticism of tieline transactions considering the effect of the CCR factor rejected by this decision.  If the Commission approves the rate mechanisms, Public Service agreed to the protections sought by CF&I and Climax.

91. Mr. Stoffel acknowledged the general proposition that the Company intends to operate pursuant to its business rules and trading practices with the goal and obligation to enter into transactions that produce the most benefit for the system.  Transcript Volume 1 at 51-52.  He went on to state, “our goal is to acquire the power and energy, at the best cost that we can, and we'll look at the opportunities that are available over the tieline.  Those are market opportunities, and we look at it from a system cost, and our ability to buy down cost, et cetera.”  Transcript Volume 1 at 52.

92. While rejecting the proposition that the tieline provides a higher incentive to operate the tieline as opposed to utilizing other assets, Mr. Stoffel acknowledged a general possibility of conflicting incentives.  Thus, as a part of the rate mechanism proposal Public Service was willing to agree to ensure that Colorado ratepayers get the best cost option, so that all else being equal, if there is a cheaper alternative not using the Tieline, it will be exercised before the Tieline will be exercised.  See Transcript Volume 1 at 53-55.

93. In association with the agreed modification to the business rules, Public Service anticipated working with Staff to develop modified business rules that would allow them the ability to clearly audit transactions and ensure that the customer was getting the most economic benefit from either sales or purchase transactions. Transcript Volume 1 at 108.

94. While not specifically addressed by Public Service in the context of its second proposal adopted as modified herein, it is equally appropriate that the protections be incorporated.  In a given purchase or sale opportunity, Public Service will be evaluating alternatives utilizing the HVDC Converter, a ratebase asset pursuant to this decision, against opportunities utilizing other ratebased transmission facilities.  It is incumbent upon Public Service to operate ratebase assets, and select among competing alternatives, to maximize resultant benefits for retail customers.  The proposal is prudent and reasonable, and will be adopted.  

III. CONCLUSIONS

95. The ALJ finds that extraordinary circumstances justify modifying the Commission’s prior cost allocation decision regarding the costs of the HVDC Converter, based upon the facts presented.

96. The ALJ finds that it is in the public interest to include 100 percent of the HVDC Converter cost in the Colorado ratebase.

97. The ALJ finds that Public Service must modify or adopt business rules to ensure that retail customers receive the most economic benefit from sales or purchase transactions without regard to whether the HVDC Converter is utilized.

IV. ORDER

A. The Commission Orders That:

1. Staff of the Colorado Public Utility Commission’s (Staff) Motion to Strike Rebuttal Testimony of Camille Abboud and Motion for Leave to File a Reply to Response of Public Service Company of Colorado to Staff Motion to Strike Rebuttal testimony of Camille Abboud are denied as moot.

2. Public Service Company of Colorado (Public Service) shall own the entire interest in the High Voltage Direct Current (HVDC) Converter at its facility in Lamar Colorado and the entire cost thereof shall be allowable in the Colorado ratebase consistent with the discussion above.

3. Public Service shall work with the Staff and the Office of Consumer Counsel (OCC) to implement business rules ensuring that retail customers get the maximum economic benefit from sales or purchase transactions without consideration of whether the HVDC Converter is utilized.

4. Within 90 days after this Decision becomes administratively final, Public Service shall file a report in this docket explaining how the business rules have been modified to be consistent with the ruling in this docket.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  
6. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge


G:\ORDER\161E1.doc:srs






� The hearing commenced on October 5, 2005, for the sole purpose of the ALJ reporting the joint telephone request of all parties that the presentation of testimony commence on October 6, 2005.  Thereupon, a recess was taken until 9:00 a.m. on October 6, 2005.


� Public Service further stated that the prefiled testimony of other witnesses relying upon Mr. Abboud’s testimony would be modified during the course of the hearing to omit reflection of the stricken testimony.


� Procedurally, the Commission has allowed modification of a decision in a separate docket without having reopened the docket of the original decision.  See e.g., Decision No. C96-544.


� The 43 percent allocation is based upon Public Service’s acceptance of the proposal to allocate based upon the total Phase 2 cost, rather than solely based upon the portion of the HVDC converter allowed in ratebase.  


� At hearing, Dr. Schechter stated that he believed Public Service demonstrated such benefit.








31

_1171191204.doc
[image: image1.png]Lo




[image: image2.png]





 












