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I. statement  
1. On February 16, 2005, Public Service Company of Colorado (Public Service, PSCo, or Applicant), filed an Application for Certificate of Public Convenience and Necessity with Specific Findings with Respect to Electromagnetic Fields and Noise (Application).  That filing commenced this docket.  

2. The Commission gave public notice of the Application.  Notice of Application Filed, dated February 17, 2005.  

3. Staff of the Commission (Staff) intervened of right.  

4. Aquila, Inc., doing business as Aquila Networks - WPC (Aquila), filed a Petition for Leave to Intervene.  This intervention was granted.  Decision No. R05-0408-I.  

5. Leslie Glustrom filed a Petition to Intervene.  This intervention was granted.  Decision No. R05-0444-I.  

6. Climax Molybdenum Company (CMC) filed a Petition to Intervene.  This intervention was granted.  Decision No. R05-0444-I.  

7. CF&I Steel, LP, doing business as Rocky Mountain Steel Mills (CF&I), filed a Petition to Intervene.  This intervention was granted.  Decision No. R05-0444-I.  

8. The Colorado Office of Consumer Counsel (OCC) intervened of right.  

9. Thomas Kellogg and Carol Padilla filed a Petition to Intervene and Request for Hearing.  This intervention was granted.  Decision No. R05-0444-I.  

10. Castle Pines North Association, Inc. (CPNA), filed a Petition to Intervene and Request for Hearing.  This intervention was granted.  Decision No. R05-0408-I.  CPNA withdrew its intervention on May 26, 2005.
  

11. Colorado Springs Utilities (CSU) filed a Petition to Intervene.  This intervention was granted.  Decision No. R05-0408-I.  

12. Kurt and Kimberly Steenhoek filed a Petition to Intervene and Request for Hearing.  This intervention was granted.  Decision No. R05-0444-I.  

13. Tri-State Generation and Transmission Association, Inc. (Tri-State), filed a Petition to Intervene.  This intervention was granted.  Decision No. R05-0543-I.  

14. The Commission referred this matter for hearing before an Administrative Law Judge (ALJ) and deemed the Application complete as April 4, 2005.  

15. Pursuant to Decision No. R05-0381-I, the ALJ held a prehearing conference in this matter on April 12, 2005.  In Decision No. R05-0444-I and based on the prehearing conference, the ALJ discussed the scope of this proceeding and established a procedural schedule and hearing dates of June 22 through 24, 2005.  

16. By Decision No. R05-0526-I, the ALJ scheduled a public hearing on the Application.  That public hearing was held as scheduled on June 14, 2005.  The ALJ heard the testimony of five individuals.  That testimony is part of the record in this proceeding.  

17. At the time and place scheduled, the ALJ held the hearing in this matter and heard testimony from nine witnesses.  Public Service sponsored the testimony of Ms. Sandra Johnson,
 Mr. Thomas Green,
 Mr. Andrew Schaller,
 Mr. Rick Thompson,
 Mr. Michael Earley,
 and Mr. Fredric C. Stoffel.
  Mr. Kurt Steenhoek testified on his own behalf.
  Tri-State sponsored the testimony of Mr. Ken Anderson.
  Staff sponsored the testimony of Mr. Inez Dominguez.
  Sixteen exhibits were marked, offered, and admitted into evidence.  At the conclusion of the hearing, the evidentiary record was closed.  

18. CMC and CF&I (jointly), Public Service, the Steenhoeks, and Staff filed post-hearing Statements of Position.  CMC and CF&I (jointly) and Public Service filed Reply Statements of Position.  

19. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.  

II. FINDINGS and discussion  
20. Applicant Public Service is a Colorado corporation in good standing.  PSCo is a public utility which, as pertinent here, owns and operates facilities, including electric generating stations and electric transmission lines, used in the provision of regulated electric service to its customers in Colorado.  

21. Intervenor Aquila is a public utility which owns and operates facilities used in the provision of regulated electric service to its customers in Colorado.  Aquila's transmission system is interconnected with that of PSCo.  

22. Intervenor Leslie Glustrom is an individual who resides in Boulder, Colorado, and is a PSCo customer.  

23. Intervenor CMC is a large retail customer of Public Service.  

24. Intervenor CF&I is a large retail customer of Public Service.  

25. Intervenor OCC is a Colorado state agency established pursuant to § 40-6.5-102, C.R.S.  

26. Intervenors Thomas Kellogg and Carol Padilla are individuals who own residential property near the PSCo transmission line at issue in this proceeding.  

27. Intervenor CSU is an electric utility which owns and operates facilities used in the provision of electric service to its customers in Colorado.  CSU's transmission system is interconnected with that of PSCo.  

28. Intervenors Kurt and Kimberly Steenhoek are individuals who own residential property which abuts the right-of-way of the PSCo transmission line at issue in this proceeding.  

29. Intervenor Tri-State is a cooperatively-owned generation and transmission association which provides wholesale electric power to its 44 electric cooperative members, some of which are located in Colorado.  Tri-State's transmission system is interconnected with that of PSCo.  

30. Intervenor Staff is Litigation Staff of the Commission.  

31. In its Application Public Service requests:  (a) that the Commission grant it a Certificate of Public Convenience and Necessity (CPCN) to construct the Comanche - Daniels Park 345kV Transmission Project (Project); (b) that the Commission grant it a CPCN to operate the Midway Substation - Daniels Park Substation eastern transmission segment at 345kV; (c) that the Commission find to be reasonable the projected Electromagnetic Fields (EMFs) which PSCo estimates will result from operation of the Project at 345kV; and (d) that the Commission find to be reasonable the projected noise levels which PSCo estimates will result from operation of the Project at 345kV.  Each of these requests is discussed separately below.  

A. Burden of Proof.  

32. Applicant bears the burden of proof by a preponderance of the evidence.  Section 13-25-127(1), C.R.S.; Rule 4 Code of Colorado Regulations (CCR) 723-1-82(a).  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.  

33. To obtain the requested CPCN, Applicant must establish that the present or future public convenience and necessity require or will require construction of the Project described below.  To obtain the requested finding regarding the projected EMFs, Applicant must establish that the projected EMFs levels are reasonable.  On this issue, one must consider the provisions of Rule 4 CCR 723-3-18(i) regarding prudent avoidance.  To obtain the requested finding regarding the projected noise levels, Applicant must establish that the projected levels are reasonable.  On this issue, one must consider the provisions of § 25-12-103(12), C.R.S.  

34. For the reasons discussed below, the ALJ finds that Applicant has met its burden of proof.  

B. The Comanche - Daniels Park 345kV Transmission Project.  

35. The Public Service transmission system running between the Metro Denver area load center and generation resources located in the southern part of the state is known as the Front Range Path (FRP).  The FRP originates at PSCo’s Comanche Generating Station (Comanche) in Pueblo, Colorado and terminates at its Daniels Park Substation.  

36. The FRP is approximately 125 miles in length.  This corridor, which varies in width from 225 feet to 250 feet, has existed as a 230kV transmission corridor since the early 1970s and is an integral part of Comanche because the FRP moves the electricity generated at Comanche north to the Metro Denver area load center.  The FRP predates the construction of most of the structures now located on property which now abuts the corridor.  

37. In April or May 2005, Public Service completed its rebuild of the Midway Substation - Daniels Park Substation segment of the transmission line (2005 Rebuild).
  The Midway Substation - Daniels Park Substation transmission is now double-circuit 345kV-capable transmission, although at present PSCo operates it at 230kV.  

38. As proposed in the Application, the Project will include several elements.  They are described here beginning with the southern-most facilities (located at Comanche 3 generating unit) and continuing to the northern-most facilities (located at Daniels Park Substation).  

39. The Project will interconnect the to-be-constructed Comanche 3 generating unit
 to a new 345kV switchyard at Comanche.  This new switchyard will be connected to the existing Comanche 230kV Substation with two new 560MVA 345/230kV autotransformers.  

40. From Comanche to just outside (and to the east of) the Midway Substation, PSCo will construct new double-circuit 345kV transmission adjacent to the existing transmission lines.  The new transmission lines will connect directly to the double-circuit transmission completed in the 2005 Rebuild between Midway Substation and Daniels Park Substation.  There will be no 345 kV tie to Midway Substation.  These two transmission circuits will be operated at 345kV from Comanche to Daniels Park Substation.
  These double-circuit 345kV transmission lines going directly from Comanche to Daniels Park Substation are referred to as the Eastern Circuits.
  

41. At Daniels Park Substation, Public Service will construct a new 345kV switchyard to terminate the Eastern Circuits and will connect the Eastern Circuits to the 230kV system with three 560 MVA 345/230kV autotransformers.  

42. In addition, the existing single-circuit 230kV section of transmission which originates at Comanche, goes to Midway Substation, taps Fuller Substation, and terminates at Daniels Park Substation will be rebuilt to double-circuit, 345kV-capable transmission between Midway Substation and Daniels Park Substation.
  The tie into Fuller Substation will be maintained using one of the two 345kV-capable circuits.  The existing single-circuit Comanche - Midway Substation 230kV transmission will be tied into Midway Substation from the south.  The rebuilt Midway Substation - Fuller Substation - Daniels Park Substation 345kV-capable transmission will be tied into Midway Substation from the north.  This Comanche - Midway Substation - Fuller Substation - Daniels Park Substation transmission is referred to as the Western Circuits.  

43. At Daniels Park Substation, Public Service will connect the Western Circuits to the 230kV system.  

44. The Project goes through seven local jurisdictions, each of which has siting authority.  When the Project is completed, the transmission corridor from Comanche to Daniels Park Substation will contain two "sets" of overhead transmission:  the Western Circuits and the Eastern Circuits.
  When the Project is placed in service, the Western Circuits will operate at 230kV;
 and the Eastern Circuits will operate at 345kV.  

45. The Project includes steel poles as support structures for the double-circuit 345kV transmission lines.  These support structures, which are similar to those used in the 2005 Rebuild, are self-weathering steel poles which are designed to darken to a brown earth-tone color similar to that of wood over time.  Each pole is 100 to 130 feet in height and has two support cross-arms.  The new poles will be placed near existing parallel line structures.
  

46. The Project will use non-specular wire, which will minimize reflection (and, thus, glare) from the line.  The Project will use 954 kcmil, two-conductor bundled conductor, capable of at least 1200 MVA (2000 Amps).  The Project will use low-corona hardware to minimize noise.  

47. Public Service sizes the width (or right-of-way [ROW]) of a given transmission corridor in accordance with the requirements of the National Electric Safety Code.  These requirements are based on safety considerations, with the result that the width of a ROW depends in large part on the transmission voltage of the particular line.  To meet the requirements of the National Electric Safety Code, PSCo will need to purchase additional ROW to enlarge the existing corridor between Comanche and Midway Substation, a distance of approximately 50 miles.
  In addition, PSCo will need to make small land acquisitions at Daniels Park Substation.  

48. No upgrades on PSCo's system will be necessary as a result of the Project.  In addition, the Project will not adversely affect the operation of any adjoining utility's system during normal operation.  In one instance, reliability modeling revealed the possibility of an impact on CSU's 115kV line between Monument Substation and Palmer Lake Substation should there be an inadvertent outage on one of the higher voltage (e.g., 230kV or 345kV) transmission lines; PSCo and CSU have developed operating procedures to manage that contingency.
  

49. Public Service estimates the cost of the Project to be $151.9 million (2009$).
  Because PSCo considers this estimate to be high-level, it states that the final costs will be within +/- 30 percent of the estimate (that is, within a range of $106 to 197 million).  PSCo states that the Project must be completed by May 2009
 so that the transmission can be tested and available when the Comanche 3 generating unit begins commercial operation in October 2009.  

C. Certificate of Public Convenience and Necessity.  

Public Service brings the Application under the provisions of § 40-5-101(1), C.R.S.  As relevant here, that statute precludes a public utility from beginning the construction of 

50. a new, or extending an existing, facility, plant, or system without first obtaining a certificate from the Commission that the present or future public convenience and necessity requires or will require the construction or extension.  To secure a CPCN, the utility must show by competent evidence:  (a) that there is a need for the additional construction or extension; and (b) that existing facilities are not reasonably adequate and available.  Public Service Company of Colorado v. Public Utilities Commission, 142 Colo. 135, 151, 350 P.2d 543, 551, cert. denied sub nom. Union Rural Electric Association, Inc. v. Public Service Company of Colorado, 364 U.S. 820 (1960) (Public Service).  

51. There is no dispute that the Project, as proposed, is needed and that existing transmission facilities are inadequate.  As discussed below, the record amply supports this finding.
  In fact, Tri-State witness Anderson testified that, because of the growing loads, "there is an urgent need for additional generation and transmission facilities."  Hearing Exhibit No. 14 at 2:17-20.  

52. Public Service planned the Project to meet several objectives:  (a) accommodate existing and planned generation in the southern portion of Colorado, particularly the Comanche 3 generating unit; (b) provide reliable service and meet the reliability criteria established by the North American Electrical Council and the Western Electricity Coordinating Council; (c) do not interfere with neighboring electric systems (e.g., no inadvertent powerflows, no unacceptable loading conditions); (d) allow for higher voltage transmission operation in the future when warranted; (e) make the best use of existing transmission facilities and corridors; and (f) be the most cost effective.  Based on the record, the Project meets these criteria.  

53. The Colorado Long Range Transmission Planning Study prepared in April 2004 by the Colorado Coordinated Long Range Transmission Planning Group (CLRTPG)
 establishes the need for the Project.  All the bulk transmission system owners within Colorado undertook this study in order to model several future generation addition scenarios and to determine the associated transmission necessary to get the needed generation to load centers.  As stated in the 2004 report:  

The [CLRTPG] was initiated in January 2004 to jointly explore the potential for the development of a "back-bone" transmission network in the State of Colorado that could benefit all electric load-serving entities (LSEs) in the state.  Current forecasts predict that over the next ten years, the demand for power will grow 25% in Colorado's Front Range.  To meet such a demand, over 2,750 MW of new generation resources will have to be acquired and robust high-voltage transmission will be needed to convey the power to major delivery points.  In February 2004, Public Service Company of Colorado announced its intention to pursue the development of a new 750 MW coal-fired generation facility at the Comanche Station in Pueblo (Comanche Unit #3).  Since this was the only generation project planned with any degree of certainty, PSCo sought to design the transmission required for the Comanche Unit #3 in a manner that would meet the primary objectives of the CLRTPG.  

The proposed transmission to facilitate the Comanche Unit #3 will consist of new double-circuit 345kV transmission between the Comanche Station and the Daniels Park Substation southeast of Denver.  CLRTPG studies show and there was Group consensus that the Comanche - Daniels Park 345kV Transmission Project will be the fundamental first phase toward the development of a back-bone transmission system in the Front Range.  The Project will establish 345kV transmission in the Front Range in a cost-effective manner and facilitate additional higher-voltage transmission development in the future.  

Hearing Exhibit No. 1 at Exhibit No. SJ-4 at 3 (emphasis supplied).
  In addition, Tri-State witness Anderson testified that the Project "will enhance the interconnected transmission grid and enable Tri-State and other electric utilities along the Front Range to serve their growing customer base."  Hearing Exhibit No. 14 at 2:9-11.  Further, a transmission study report prepared by Public Service shows that the Project "enhances the performance of the southern electrical system by reducing pressure on the existing transmission paths.  [The Project] does not prevent the expansion of additional transmission into eastern Colorado when conditions warrant."  Hearing Exhibit No. 3 at Exhibit TG-1 at 4.
  Moreover, additional evidence of need for the Project from a Colorado bulk transmission system perspective is provided by the letters of support from PSCo's neighboring LSEs in Colorado and bulk transmission owners in Colorado.  Hearing Exhibit No. 1 at Exhibit SJ-5.  Finally, the Project is responsive to, and implements, the Commission's direction that PSCo “develop a comprehensive plan for deployment of a higher (than 230kV) bulk transmission voltage in the Front Range, and particularly, the Denver area.”  Decision No. C01-0067, entered in Docket No. 00A-067E, at 23.
  

Focusing specifically on PSCo's need for the Project, Public Service estimates that, when Comanche 3 generating unit comes on-line in 2009, there will be approximately 1500 MW of generation at Comanche.
  This level of generation requires high-voltage transmission to deliver the maximum amount of power to the Metro Denver load center with the 

54. greatest efficiency.  In addition, PSCo needs transmission to accommodate the additional generation (other than at Comanche) which it anticipates acquiring as a result of its 2003 Least-Cost Resource Plan.  

55. According to the Comanche Unit 3 750 MW Generator Addition Transmission Study Report (PSCo Study Report) (Hearing Exhibit No. 3 at Exhibit TG-1), of the four bulk transmission alternatives studied,
 the Project had the fewest line losses and the highest powerflow into PSCo's system above Midway Substation (that is, into the Metro Denver load center); had the highest reliability; did not require significant regional upgrades; and was the least expensive.  

56. At present, existing facilities are overtaxed and are loaded during so much of the year that utilities (e.g., PSCo and Tri-State) find it difficult to take transmission lines out of service for maintenance; failure to do routine maintenance can lead to reliability problems.  For the same reason, utilities find it increasingly difficult to upgrade transmission; this also raises a reliability concern.  The Project will relieve the pressure on the transmission grid so that maintenance and upgrades can be scheduled and completed.  

Existing facilities are inadequate to deliver the expected future increase in generation to the Metro Denver load center.  The existing 230kV Western Circuits between Comanche and Midway Substation are sufficient for current needs but cannot accommodate the anticipated additional generation from the Comanche 3 generating unit and the other planned 

57. resource additions.  Without the Project, the reliability of the FRP will be compromised, thus adversely affecting both PSCo's system reliability and regional reliability (that is, PSCo's system, CSU's system, and Aquila's system).  The recent addition of the 2005 Rebuild does not reduce the need for the Project because that transmission segment does not connect to Comanche.  

58. Staff,
 Tri-State, and CSU endorse the Project and recommend that the Commission grant Public Service a CPCN to construct the Project.  The Steenhoeks do not oppose the Project.
  

59. The evidence in support of a need for the Project was substantial and was not contested by any party.
  The evidence showing that the existing facilities are inadequate was substantial and was uncontested.  PSCo has sustained its burden of establishing that there is a need for the Project and that existing facilities are inadequate to satisfy that need.  

60. Assuming operation of the Eastern Circuits at 345kV to accommodate the output of the Comanche 3 generating unit, operation of the Western Circuits at 230kV is sufficient to accommodate transfer of the additional, non-Comanche 3 generating unit generation contemplated by PSCo’s 2003 Least-Cost Resource Plan until approximately 2013.  Thus, Public Service proposes to operate the Western Circuits initially at 230kV.  As part of the Project, however, PSCo requests authority to construct the Western Circuits between Midway Substation and Daniels Park Substation for future operation at 345kV.  PSCo contends that it is prudent to make the additional investment needed to construct for operation at 345kV now in order to accommodate anticipated future load growth.  

61. Conversion from 230kV to 345kV can be accomplished by adding autotransformers at the substations at both ends of the line.  No change in the towers, conductors, or insulators will be required.  If the Project is initially built to 230kV specifications and then future demand dictates a need for operation at 345kV, a complete rebuild of the 230kV structures would likely be necessary.  This would require the installation of new foundations, new poles, and possibly new wires.   It would also require another planned outage on the FRP which could compromise system reliability.  The cost of such a future rebuild would be substantially greater than the cost of converting a line constructed at 345kV specifications from 230kV operation to 345kV operation.  
62. The evidence does not establish a current need for operation of the Western Circuits between Midway Substation and Daniels Park Substation at 345kV, and Public Service does not seek authorization to operate that segment at 345kV.
  Staff recommends that the Commission grant PSCo a CPCN to construct the Western Circuits between Midway Substation and Daniels Park Substation as 345kV-capable and to operate that segment at 230kV.  

Notwithstanding the lack of a current need to operate at 345kV, prudent transmission planning dictates that the Western Circuits between Midway Substation and Daniels Park Substation be constructed to accommodate future operation at 345kV.  Constructing the 

63. Project to operate at 345kV will have an incremental cost.
  The current expenditure of an incremental amount is reasonable because of Public Service's likely need for additional transfer capacity from southern generation sources to the Denver load area in the relatively near future, as shown in PSCo's 2003 Least-Cost Resource Plan.  Conversion of the Western Circuits between Midway Substation and Daniels Park Substation from 230kV to 345kV requires only the addition of autotransformers in the substations at each end of the line.  If needed, the Western Circuits between Midway Substation and Daniels Park Substation could achieve 345kV operation quickly, inexpensively, and with minimal risk to reliability.  In addition, the Commission has expressed its desire that PSCo deploy higher voltage transmission capabilities in the Front Range area.  Decision No. C01-0076 at 23.  Constructing the Western Circuits between Midway Substation and Daniels Park Substation for future operation at 345kV is consistent with this long-standing policy.  

64. Public Service has met its burden of proof with respect to the present and future need for the Project and with respect to the inadequacy of the existing facilities.  The Application for a CPCN will be granted, and a CPCN authorizing PSCo to construct the Project will be issued.  

65. The ALJ wishes to be clear that a finding that the Project is necessary for § 40-5-101(1), C.R.S., purposes does not constitute a finding concerning -- and does not indicate any predisposition with respect to -- the prudency of the Project's costs as estimated and presented by PSCo in this docket.  The Commission will make its determination with respect to the prudency of, and the inclusion in rate base of, the costs of the Project in a subsequent proceeding.  

D. Electromagnetic Fields and Rule 4 CCR 723-3-18(i).  

66. Public Service requests a Commission finding that the projected EMF levels which PSCo estimates will result from the operation of both the Western Circuits and the Eastern Circuits at 345kV are reasonable and that PSCo used prudent avoidance techniques in the Project.  

67. To the end that EMF levels are minimized, Rule 4 CCR 723-3-18(i) requires a public utility (such as PSCo here) to include the concept of prudent avoidance with respect to planning, siting, constructing, and operating transmission facilities. The Rule defines prudent avoidance as  

the striking of a reasonable balance between the potential health effects of exposure to magnetic fields and the cost and impacts of mitigation of such exposure by taking steps to reduce the exposure at reasonable or modest cost.  

The Rule lists five steps which a utility might take to reduce exposure at modest or reasonable cost and, thus, meet the prudent avoidance criterion.  The list is not all-inclusive.  Rule 4 CCR 723-3-18(i) provides the legal basis underlying PSCo’s request for a Commission finding concerning the reasonableness of the EMF levels it projects will result from the Project when operated at 345kV.  

68. Hearing Exhibit No. 4 at Exhibit AS-2 provides a graphic depiction of anticipated EMF levels during daily peaks.  The load used for the eight EMF analyses was developed from projected system normal conditions expected in the near future; the analyses assume that 954 kcmil, two-conductor bundled conductor (as proposed by PSCo) is used to build the Project; and the analyses assume that the Comanche 3 generating unit is in service.  Although there are eight cases studied, two are of interest:  Case 1 depicts the Eastern Circuits operating at 230kV and the Western Circuits operating at 345kV, and Case 2 depicts both sets of circuits operating at 345kV.  The modeling results for Case 1 and for Case 2 show that the proposed configuration of the Project will reduce EMF levels from those which exist at present in the corridor.  This expected reduction is seen when the projected EMF levels are measured both at the edge of the ROW and within the corridor.  

69. Public Service plans to incorporate prudent avoidance techniques into the Project for the purpose of minimizing EMF levels.  For the entire Project, these techniques include the use of structures designed with five feet of additional ground clearance (step 3 of Rule 4 CCR 723-3-18(i)) and the use of reverse phasing
 in such a way as to have the greatest impact on reduction of EMF levels at the edge of the ROW (step 1 of Rule 4 CCR 723-3-18(i)).  For the Comanche - Midway Substation segment, PSCo will use the additional techniques of avoiding populated areas (step 2 of Rule 4 CCR 723-3-18(i)) and of widening the ROW (step 4 of Rule 4 CCR 723-3-18(i)).
  

70. Public Service does not plan to use the remaining EMF prudent avoidance steps described in Rule 4 CCR 723-3-18(i).
  In PSCo's opinion, the other steps cannot be implemented for a moderate cost and, therefore, would not be reasonable given the estimated levels of EMF.  For example, the cost of burying the transmission line would be approximately ten times greater than the cost for overhead construction and would increase maintenance and repair time and cost significantly; and widening the ROW of the Midway Substation - Daniels Park Substation segment, while it would reduce EMF, would require condemnation of homes and would be both very expensive and very unpopular.  

71. Staff and Tri-State support PSCo’s request for a reasonableness finding with regard to projected EMF levels for operation of the Project at 345kV.  Staff agrees with Public Service that the Project included and used prudent avoidance techniques with respect to EMF.  

72. No party opposed the Commission's making the requested finding regarding the reasonableness of the projected EMF levels when the Project is operated at 345kV.  No party contended that the projected EMF levels for operation at 345kV, as shown in Hearing Exhibit No. 4 at Exhibit AS-2, were unreasonable.  No party challenged the sufficiency of PSCo's prudent avoidance measures, described above.  

73. Public Service included and used prudent avoidance techniques with respect to EMF levels expected when the Project is operated at 345kV because the described techniques strike a reasonable balance between the potential health effects of exposure to EMF and the cost and impacts of mitigating such exposure.  In addition, the anticipated EMF levels for operation of the Project at 345kV as shown in Hearing Exhibit No. 4 at Exhibit AS-2 are reasonable.  Finally, so long as PSCo employs the prudent avoidance techniques discussed above and in the testimony of PSCo witness Schaller (Hearing Exhibit No. 4 at 10:11-22), the EMF from the Project when operated at 345kV will be reasonable.  

74. The requested findings with respect to the reasonableness of the projected EMF levels will be made.  

E. Noise Levels and § 25-12-103(12), C.R.S.  

75. Public Service requests a Commission finding that the projected noise levels which PSCo estimates will result from the operation of the Project at 345kV are reasonable.  PSCo asks that the Commission make this finding pursuant to § 25-12-103(12)(a), C.R.S.; such a finding gives Public Service the protections of § 25-12-103(12)(b), C.R.S.  

76. Section 25-12-103(12), C.R.S., which became effective in 2004, provides:  

(a)
Notwithstanding subsection (1) of this section, the [Commission] may determine, while reviewing utility applications for [CPCNs] for electric transmission facilities, whether projected noise levels for electric transmission facilities are reasonable.  Such determination shall take into account concerns raised by participants in the commission proceeding and the alternatives available to a utility to meet the need for electric transmission facilities.  When applying, the utility shall provide notice of its application to all municipalities and counties where the proposed electric transmission facilities will be located.  The [Commission] shall afford the public an opportunity to participate in all proceedings in which permissible noise levels are established according to the "Public Utilities Law," articles 1 to 7 of title 40, C.R.S.  

(b)
Because of the statewide need for reliable electric service and the public benefit provided by electric transmission facilities, notwithstanding any other provision of law, no municipality or county may adopt an ordinance or resolution setting noise standards for electric transmission facilities that are more restrictive than this subsection (12).  The owner or operator of an electric transmission facility shall not be liable in a civil action based upon noise emitted by electric transmission facilities that comply with this subsection (12).  

(c)
For purposes of this section:  

            (I)
"Electric transmission facility" means a power line or other facility that transmits electrical current and operates at a voltage level greater than or equal to 44 kilovolts.  

           (II)
"Right-of-way for electric transmission facilities" means all property rights and interests obtained by the owner or operator of an electric transmission facility for the purpose of constructing, maintaining, or operating the electric transmission facility.  

Emphasis supplied.  This statute has these purposes:  (a) clarify that § 25-12-103(1), C.R.S.,
 does not apply to transmission facilities; (b) give the Commission the discretion to make (or not to make) determinations about the reasonableness of projected noise levels emanating from transmission lines; (c) inform local jurisdictions if a utility files an application seeking a CPCN for a transmission line, thus providing them with the opportunity to seek to participate in the Commission's proceeding if they wish to do so; (d) restrict the ability of a local government to enact an ordinance or resolution which has a noise limit which is stricter than the noise level which the Commission found to be reasonable; and (e) protect the transmission line's owner or operator from civil liability so long as the line emits noise at or below the level which the Commission found to be reasonable.  

77. In accordance with the provisions of this section, Public Service mailed the Application and PSCo's direct testimonies to the municipalities and counties in which the Project will be located.  None elected to intervene, or sought permission to intervene, in this proceeding.  Insofar as it appears from the record, none had a concern about the projected level of noise from the Project.  

78. This is the first case brought before the Commission in which a utility requests a finding pursuant to this statute.  The reasonableness of the projected noise from the Project when operated at 345kV was the only contested issue in this proceeding.  

1. Determine Reasonableness of Projected Noise Levels.  

79. Section 25-12-103(12)(a), C.R.S., gives the Commission discretion with respect to determination of the reasonableness of noise.  Thus, the Commission may elect to make or not to make a reasonableness determination.  In this case, the Commission should exercise its discretion and should make the requested finding.  

80. First, the record is sufficient to allow the Commission to make the determination.  As discussed below, one party objected to the Commission's making the requested finding in this proceeding.  As discussed below, Public Service has done projected noise analyses using the industry standard model for those analyses.  No party identified additional information or data which the Commission should have before making the noise determination, and the ALJ is aware of none.  Asserting that certainty is necessary given the magnitude of the Project, Public Service and Tri-State urged the Commission to make the noise determination early in the process and before construction begins, thus giving PSCo assurance and noise-related guidelines with respect to the Project's proposed construction and operation.  The ALJ finds that making the determination now will serve these purposes and is appropriate.  

81. Second, not making the determination may deprive local governments of their ability to enact related ordinances or resolutions pertaining to transmission-related noise standards.  Arguably, § 25-12-103(12)(b), C.R.S., may preempt any such ordinance or resolution if the Commission does not set a level of reasonableness for such noise.  In addition, and for the same reason, not making the reasonableness determination may deprive persons affected by noise of their ability to seek civil remedies for noise which exceeds the level which the Commission has found to be reasonable.
  Alternatively, absent a Commission determination of reasonableness, a court may determine that the limits established in § 25-12-103(1), C.R.S., apply to the Project.  This eventuality could be detrimental to Public Service and appears to run counter to the General Assembly's intent when it enacted § 25-12-103(12), C.R.S.  The Commission should make a reasonableness determination with respect to the projected noise levels to provide certainty and to assist all concerned.  

82. Third, as described above, the Western Circuits between Midway Substation and Daniels Park Substation will be built as 345kV-capable but will be operated at 230kV initially.  One could choose to defer a Commission finding of reasonableness with respect to this segment until PSCo seeks authority to operate the segment at 345kV, but that should not be done in this case.  There appears to be little purpose in deferring a decision as the record here is sufficient to make the determination now.  In addition, as a practical matter, once the line is constructed as 345kV-capable, Public Service is in a strong position vis-à-vis obtaining Commission authorization to operate the line at 345kV because monies will have been expended to make the line 345kV and failure to give the requested authorization could result in stranded investment.  The time to make a decision about the reasonableness of noise is now, before the line is built.  This allows the Commission to make a determination which is not affected or influenced by the fact that Public Service has already spent money to build the transmission as 345kV-capable.  

Factors to be Considered.  

83. Section 25-12-103(12), C.R.S., became effective as of May 20, 2004.  There are no Commission regulations addressing noise-related reasonableness findings, and no prior Commission decisions applying this statute, which provide guidance in this case.  As a result, at the hearing the ALJ asked the parties' witnesses for principles or concepts which the Commission ought to apply when it determines the reasonableness of projected noise levels.  Public Service, Staff, and Tri-State
 generally agreed on the factors to take into account when making a reasonableness determination as to noise.
  

84. Based on the parties' agreement and the record, and taking into account the purpose of § 25-12-103(12), C.R.S., the ALJ believes the following are reasonable and appropriate considerations when one is determining reasonable noise levels for 345kV transmission lines, the type of lines at issue in this proceeding:  

(a)
level of noise in the overall context of the Project (e.g., its purpose, the need to be addressed, general benefits of Project);  

(b)
characteristics of projected noise levels (e.g., the likely highest projected noise level, when and under what circumstances that noise level is likely to occur, the likely frequency of that noise level, the likely duration of that noise level);  

(c)
information about the model used to determine projected noise levels (e.g., its appropriateness and efficacy with respect to making such projections);  

(d)
transmission as a linear asset, one which operates at the same db(A) level irrespective of the neighboring uses;  

(e)
description of, and information about, construction techniques and practices to be used (e.g., whether they are best utility practices to reduce noise and to meet the National Electric Safety Code);  

(f)
whether transmission line is sited properly within ROW to reduce noise and to meet the National Electric Safety Code;  

(g)
information about areas through which the line passes (e.g., uses of adjacent properties, ambient noise in adjacent areas, pertinent weather data);  

(h)
whether placing transmission within an existing transmission corridor maximizes use of that corridor;  

(i)
whether projected noise levels are reasonable compared to benefits and costs of alternative line design(s) which would reduce projected noise levels;  

(j)
information about maintenance and other activities required for line, over the life of the transmission asset, to stay within the noise levels the Commission has found to be reasonable (e.g., both for the utility-proposed construction and for an alternative construction proposed:  frequency of maintenance, complexity of maintenance, utility's familiarity with configuration used to mitigate noise); and  

(k)
considerations required by § 25-12-103(12), C.R.S. (i.e., "concerns raised by participants in the commission proceeding," alternatives available to meet need for transmission facilities, and public input).  

85. This is both a preliminary list and an overview.  It simply states the factors which the ALJ believes ought to be considered and is intended to begin the process by which the Commission develops, on a case-by-case basis, the factors it will consider when asked to make a reasonableness finding pursuant to § 25-12-103(12), C.R.S.  The list of factors does not apply in, and is not intended to apply in, any proceeding other than the one at bar.  In addition, the list was developed in this proceeding and, to the extent an evidentiary record exists as to any factor, can be applied in this proceeding.  Finally, because evidence was not provided on each consideration, not all listed considerations apply in this case.  

PSCo's Modeling, Projected Noise Levels, and Noise Mitigation Measures.  

86. As relevant to this proceeding, noise is measured in decibels (db(A)).  Measuring noise levels is not precise because, when recorded, noise levels result in a fuzzy line, which line is approximately two db(A) in width.  To account for this lack of precision, noise is said to be a certain level "on average" to capture this concept and is measured in a statistical indicator of noise referred to as L-50 db(A).  

87. Corona is the small electrical discharge which surrounds an electric transmission line.  Generally speaking, the higher the voltage on a line, the greater is the corona activity on that line.  Corona-generated noise consists of hissing, random crackling, and random popping sounds and is the most common audible noise associated with high-voltage transmission lines.  Due to the decrease in air density, corona-generated noise increases as the elevation of the transmission corridor increases.  Corona-generated noise is most apt to occur when the line is damp or has droplets on it.  Wet lines may have noise levels as much as 25 dB(A) higher than dry lines.  Corona-generated noise from transmission lines are unaffected by line loading or by time of day.  

88. In general, transmission-related noise levels are affected by numerous factors, some of which are:  ground cover; intervening fences and trees; noise reflected from transmission poles, adjacent buildings, or hard surfaces (e.g., roads); width of the ROW; conductors used; phase-basing; the location of the line within the ROW; and property uses adjacent to the ROW.  Given the number of variables which affect noise levels, each transmission corridor must be reviewed and studied individually based on, and to take into consideration, the corridor's individual characteristics.  The nature of transmission requires that the Commission examine and determine, on a case-by-case basis, both the projected noise expected from a transmission line and the reasonableness of that projected noise.
  

89. Public Service requests a finding of reasonableness for the projected noise levels expected when the Project is operated at 345kV, although this will occur at some time in the future.
  PSCo asserts that, in making its reasonableness finding, the Commission should strike a balance between aesthetics, structural capacity of the line, electric requirements to be met, and prudent avoidance techniques to be employed.  

90. The reasonableness of the projected noise levels should be determined taking into account the conditions and assumptions under which noise most likely will be the loudest because it is that highest level of noise which PSCo asks the Commission to find reasonable.  Therefore, as used in this Recommended Decision and unless the context indicates otherwise, "noise" means projected levels of audible corona-generated sound, measured as L-50 db(A), which originate from the Project when it is operated at 345kV and when the line is damp or has droplets on it.
  

91. To ascertain the projected noise levels, Public Service performed an analysis using a noise modeling program developed by the Bonneville Power Administration (BPA) and the Electric Power Research Institute (EPRI).  The model predicts noise levels (stated as L-50 db(A)) generated by a transmission line by considering such in-put variables as the conductor size and line spacing used, the static wire dimensions, the overall geometry of the line, the corridor's elevation, the line's operating voltage, and the precipitation rate.  

92. The BPA/EPRI model was developed using thousands of field measurements taken in many states (not including Colorado) as the basis for its equations and algorithms.  To verify the model, BPA and EPRI tested the modeling results against field readings.  The model results are usually within +/- two to three db(A) of the field verification.  EPRI published the results of the field verification in the EPRI Transmission Line Reference Book - 345kV and Above.  The BPA/EPRI model is a standard in the electric industry and is customarily used for noise analysis.  Both PSCo and Staff used and relied upon this model in this proceeding.  Based on the evidence presented, the model used by PSCo and Staff is found to be appropriate and efficacious with respect to making noise-related projections.  

93. Public Service used these assumptions when it modeled various scenarios (including Case 2 and Case 2A) to determine projected noise levels:  (a) readings taken at mid-span locations (i.e., the conductor low points) and without the influence of the structures; (b) corridor elevation of 6,900 feet for the Midway Substation - Daniels Park Substation segment and of 6,000 feet for the Comanche - Midway Substation segment; (c) operating voltage of 345kV; (d) water droplets on the line; (e) noise reflection from the ground or other objects unknown; and (f) after burn-in period.
  See Hearing Exhibit No. 4 at Exhibit AS-3 (results of PSCo’s modeling of noise levels for various scenarios using these assumptions).  

94. Public Service has numerous high-voltage transmission lines in Colorado.  PSCo has not conducted any field readings to determine whether the actual noise levels produced by a transmission line are consistent with the BPA/EPRI model's projected noise levels for the line.  

95. As modeled by Public Service using the BPA/EPRI model, Case 2 produces the highest projected noise levels.  The levels are 63 db(A) directly under the lines, 58 db(A) at the edge of the ROW, and 56 db(A) at the edge of the ROW plus 25 feet.
  Hearing Exhibit No. 4 at Exhibit AS-3c.  In PSCo's opinion, these projected noise levels represent the worst case scenario.  

To reduce the projected level of noise, PSCo proposes to use various techniques used in the industry to reduce corona-generated noise.  These include:  use of high quality bundled conductors (i.e., two or more conductors per phase); adequate spacing of phases to avoid creation of excessive voltage gradient;
 use of corona-free attachment hardware; use of proper construction techniques, such as careful handling of conductors; and proper line tensions.
  From the record, it appears that the modeling which produced the projected noise levels did not take into account these proposed noise mitigation measures.  While one may reasonably assume that these measures will reduce noise levels from those predicted by the BPA/EPRI model, there is no record evidence from which one can either estimate or calculate how much the noise levels may be reduced.  Accordingly, the ALJ uses the noise levels predicted by the model to determine the 

96. reasonableness of the projected noise levels, even though it may be that the actual noise levels will be less due to the impact of the mitigation measures.  

97. PSCo provided precipitation data
 for Centennial Airport, for Pueblo Airport, and for Colorado Spring Airport for calendar year 2004.  These dates are cumulative (i.e., not broken out by season, by month, or by time of day).  According to the data, in that one-year period Centennial Airport experienced 168 days of precipitation, Pueblo Airport 113 days of precipitation, and Colorado Springs Airport 169 days of precipitation.  

98. PSCo provided precipitation data
 for Castle Rock, for Colorado Springs (Peterson Air Force Base), and for Pueblo for the six-year period 1999 through 2004.  The data were cumulative (that is, not broken out by year, by season, by month, or by time of day) and contained one year which overlaps with the calendar year 2004 data discussed above.  According to the data, in that six-year period Castle Rock experienced 408 days of precipitation, Colorado Springs 512 days of precipitation, and Pueblo 382 days of precipitation.
  

99. Public Service used these data to estimate the number of hours and percentage of the year during which one might hear noise from the Project's transmission line.  Hearing Exhibit No. 5 at 4-6.  These data and estimations are not without problems.  For example, given the drought which has reduced precipitation in the recent past few years, there is some question about whether these data are useful in predicting precipitation and, thus, hours of noise in future years.  In addition, there was no information provided about the time of day during which the precipitation occurred or about the duration of the precipitation.
  The reported data provide no information about the length of time it may have taken the lines to dry after the precipitation ceases or about the effect (if any) of evaporation from drying which occurs after precipitation ceases (e.g., snow melt).  Nonetheless, the precipitation data provide evidence of the minimum number of days on which the lines may have been damp and may have produced noise.  The data are useful to that extent.  

2. Overview of Intervenors' and Commentor's Positions.  

100. No intervenor disputed the need for the Project and for the additional transmission capacity which it will provide.  No intervenor disputed the general benefits which the Project will provide.  See discussion above.  

101. No intervenor objected to using the existing Comanche - Daniels Park Substation transmission corridor for the Project.  PSCo witness Thompson testified that using the existing FRP has less impact on the public, and takes less time, than siting a new transmission corridor because the land use is already established.  The ALJ agrees and finds that the Project's use of the existing corridor maximizes use of that corridor.  

102. Staff and the Steenhoeks object, however, to the projected noise levels within existing residential areas and urge the Commission to find those levels to be unreasonable within those areas.
  Each supported a lower db(A) level and offered alternative solutions to achieve that level.  In addition, Ms. Nuzum, the President of Castle Pines North Association, Inc., testified at the public comment hearing held in the proceeding.  She suggested principles which the Commission ought to apply, and requirements which the Commission ought to impose, when considering a request for a finding that projected noise levels are reasonable.  

3. Staff's Proposal.  

103. Staff agrees with Public Service that the Project ought to be overhead construction.
  Staff also agrees with Public Service that noise ought to be measured at 25 feet from the edge of the ROW.  

Staff objects to PSCo's request for a reasonableness finding because the projected highest noise level exceeds the level established in § 25-12-103(1), C.R.S., for residential zones.
  It is Staff's position that one cannot build 345kV transmission lines without having a standard of some type and that the existing statutory 50 db(A) level
 is the appropriate standard.  In Staff's opinion, the Commission should adopt the existing statutory level "because there are residents that live adjacent to the proposed 345kV line that may be affected by the noise level" and because technically-feasible solutions to achieve that noise level are available.  Hearing Exhibit No. 15 at 12:14-21.  In addition, Staff suggests use of the statutory level because, when it passed that statute, the General Assembly determined that the noise levels stated there are reasonable.  The statute provides, according to Staff, a standard or reference, a starting point, which has been in effect for some time.  As a result, Staff asserts that using the 50 db(A) level is 

104. a way to simplify the process because the standard already exists, is known, and already has been determined to be reasonable.  Further, Staff argues that maintaining the noise level at 50 db(A) within existing residential areas advances the purpose of § 25-12-101, C.R.S., et seq.; protects the public; and thus provides a benefit to all citizens of Colorado.  Finally, Staff acknowledges that no engineering-based reason underpins its recommendation.  

105. To reach the Staff-proposed 50 db(A) level, one must address both the Western Circuits and the Eastern Circuits.  Apparently believing that the proposed noise mitigation measures discussed above will not reduce noise to the desired level, Staff makes two recommendations to achieve the 50 db(A) level for the Project.  

106. First, Staff recommends that the Commission order PSCo to build the Comanche - Midway Substation segment of the Western Circuits and the Midway Substation - Fuller Substation - Daniels Park Substation segment of the Eastern Circuits with three-conductor 795 kcmil (or larger) acsr bundles
 through existing residential areas.
  Using the BPA/EPRI model, Staff projects a noise level of 47-48 db(A) if its recommendation is implemented.  Relying on PSCo's estimates, Staff believes that approximately 20 percent of the length of these segments goes through existing residential areas.  Staff estimates that adopting its recommendation for these two segments will increase the cost of the transmission line, and thus of the Project, by approximately $5 million.  

107. Second, Staff recommends that the Commission order PSCo to rebuild the Midway Substation - Daniels Park Substation segment of the Eastern Circuits (i.e., the 2005 Rebuild) to achieve projected noise levels of 50 db(A) within existing residential areas.
  To meet this objective, Staff recommends that the Commission order Public Service, as part of its normal planning and infrastructure upgrade process:  (a) to rebuild the segment through now-existing residential areas in a practical timeframe which will allow PSCo to schedule generation when the line has been taken out of service for the rebuild; (b) to perform this rebuild one section at a time beginning with the portion of the line that runs through Castle Pines; and (c) to complete the rebuild construction process before the date on which the line will need to be operated at 345kV to meet load requirements.  Staff Statement of Position at 5-6.  Relying on PSCo's estimates, Staff believes that approximately 20 percent of the length of this segment falls within residential areas.  Staff estimates that implementing its second recommendation will increase the cost of the transmission line, and thus of the Project, by approximately $ 10 million.  

108. Using three-conductor 795 kcmil (or larger) acsr bundles would require a change in the facilities to be used in the Project.  For example, dead-end towers, which are heavier, have more mass, and are more visible than the structures proposed by PSCo, would be added.  In addition, as compared to the Project as proposed, approximately two times the number of towers would be necessary; and there would be numerous additional overhead wires.  

109. There are no 345kV transmission lines on the PSCo system which use the configuration advocated by Staff.  Tri-State does not use the configuration advocated by Staff for 345kV transmission.  There are no 345kV transmission lines in Colorado or in the western United States which use the configuration advocated by Staff.  The EPRI Transmission Line Reference Book - 345kV and Above is the industry standard; for 345kV transmission, that reference uses or refers to a two-bundle conductor configuration, which is the configuration which PSCo proposes to use in the Project.  

110. Staff argues that using three-bundle conductor results in efficiencies, principally the reduction of line losses, which can benefit PSCo's system and reduce costs for ratepayers.  There is no dispute that using three-conductor bundles may produce significant savings due to a reduction in line losses, which in turn is a benefit to PSCo's system and its ratepayers.  The probable reduction in line losses is not quantified in the record.  One cannot determine, therefore,  the point in time (if ever) at which the cumulative savings from reduced line losses will equal or off-set the increased cost.  

111. Using three-conductor 795 kcmil (or larger) acsr bundles increases the carrying capacity of a transmission line provided the three-conductor configuration is used for the entire length of the line.  The carrying capacity of a line is constrained by the segment which has the least capacity (in this case, any segment with double-conductor).  If a portion of a transmission line is double-conductor and a portion is triple-conductor (as would be the case under Staff's recommendation), there is no increase in the carrying capacity of the line.  

112. In Staff's opinion, the Commission's adoption of, and PSCo's meeting, the 50 db(A) standard would have intangible benefits for Public Service, such as increased corporate good will and PSCo as a good corporate citizen.  In addition, according to Staff, adopting the 50 db(A) standard for the Project would provide general, albeit intangible, benefits to all Coloradoans, irrespective of the utility from which they obtain electricity.  

113. Adoption of Staff's proposed 50db(A) level in existing residential areas will increase the cost of the Project at least $15 million,
 which is approximately 10 percent of the estimated total Project cost of $151.9 million.  The $15 million represents the increased cost of the lines themselves.  This amount does not include the additional cost for structures and other facilities which implementation of the Staff recommendation would require.  Staff believes that, compared to the cost of undergrounding the line and compared to the combined cost of the Comanche 3 generating unit and the Project,
 the $15 million additional cost is a bargain and would be an acceptable increase in cost given the benefits.  

114. Staff performed no analysis of the number of residences or persons who may be impacted by noise from the Project's transmission line.  Staff provided no estimate of the cost per person or residence of its proposal.  

115. Public Service opposes Staff's recommendation that the Commission adopt the 50 db(A) noise standard for existing residential areas.  While conceding that the Staff proposal is technically feasible, PSCo argues that the increase in the Project cost (at least $15 million) is not warranted to achieve a minimal noise reduction,
 particularly when one considers that the noise is present less than 5 percent of the time according to Public Service's estimates.  In addition, PSCo states that, once a transmission corridor is established, any development (residential or otherwise) is undertaken with the knowledge and understanding that the line may need to be upgraded; that the affected local governments apparently believe that the uses are compatible because they have approved residential developments abutting the corridor's ROW; and that each person has the option not to purchase along a corridor's ROW if that person believes that the line's noise level is unacceptable.  Finally, while Public Service opposes adoption of the 50 db(A) level at all, it also argues that adopting that limit for existing residential areas and not for all residential areas (both those now existing and those constructed in the future) may be preferential treatment and raises equity concerns.  

116. Staff has the burden of proof to establish that its proposed 50 db(A) level in the existing residential neighborhood should be adopted.
  Staff has failed to meet that burden.  Staff's recommended noise level of 50 db(A) in residential areas -- whether existing or built in the future -- along the transmission corridor will not be adopted.  

117. First, the sole basis for Staff's recommendation is the 50 db(A) level established for residential areas in § 25-12-103(1), C.R.S.  Staff argues that the General Assembly has found that level to be reasonable and in the public interest for residential areas; thus, it should be adopted here.  This argument overlooks the subsequent addition of § 25-12-103(12), C.R.S., one purpose of which is to eliminate "considerable uncertainty as to the application of article 12 of title 25, [C.R.S.] … to electric transmission facilities[.]"  Hearing Exhibit No. 10 at Attachment A at 1 (House Bill No. 04-1348, § 1 [legislative declaration]).  The language of § 25-12-103(12), C.R.S., makes it clear that the levels established in § 25-12-103(1), C.R.S., do not apply, ipso facto, to transmission lines.  Accordingly, Staff's argument based on § 25-12-103(1), C.R.S., is unpersuasive and unavailing.  Staff offers no other support for its choice of the 50 db(A) level.  

118. Second, it is undisputed that adopting Staff's proposal:  (a) will increase the Project's cost by at least $15 million without an appreciable reduction in db(A) levels; (b) may have an impact on neighboring systems' reliability; (c) will not increase the capacity of the transmission line and likely will result in wasted transmission capacity; (d) will result in rebuilding the recently-completed 2005 Rebuild (i.e., Eastern Circuits between Midway Substation and Daniels Park Substation) for no purpose other than reduction in corona-generated noise; and (e) will have more visual impact (due to the heavier structures and more wires) than the Project as proposed, a prospect which the Steenhoeks find objectionable.  None of these results is desirable or in the public interest.  

119. Third, assuming the Commission allows the Project costs to be placed in PSCo's rate base, Public Service's electric ratepayers and transmission customers will pay for the Project in their rates.  The majority (and perhaps all) of those who reside in the 18 existing residential areas near the Project are not PSCo ratepayers; yet, these are the persons who would experience a reduced noise level if the Commission were to adopt Staff's proposal.  

120. Fourth, there is no evidence that the proposed 50 db(A) level is needed.  There is no evidence that the Commission has received complaints about transmission line noise from individuals who live near transmission lines which are operated at 345kV at present.  There is no evidence that any of the local jurisdictions in which the Project's transmission line is sited objects to the projected noise levels -- or desires a lower noise level, let alone the Staff-proposed 50 db(A) level -- although each jurisdiction was informed of the projected levels.  Aside from the parties in this proceeding and some of the participants at the public hearing held in this matter, residents along the Project's transmission corridor did not contact the Commission to object to the projected noise levels.  

121. For the foregoing reasons, the Staff proposed noise level will not be adopted.  

4. Steenhoeks' Proposals.  

122. Mr. and Ms. Steenhoek are homeowners in a subdivision in Castle Pines, Colorado and are ratepayers of Intermountain Rural Electric Association.  Their property abuts the eastern edge of the ROW of the transmission corridor at issue.  When they moved into their home in 2002, the transmission corridor was already there.  

123. The Steenhoeks do not oppose construction of the Western Circuits as 345kV-capable transmission so long as the line is operated at 230kV.  The Steenhoeks oppose PSCo's request that the Commission made a reasonableness determination in this proceeding.  If the Commission decides to make a reasonableness determination, however, then the Steenhoeks support the Staff-recommended 50 db(A) level.  

124. First, they contend that the Project is detrimental to the area because it will decrease property values.  The Steenhoeks did not provide data concerning, or attempt to quantify, the asserted diminution of property values due to the Project.  Second, the Steenhoeks contend that the Project will affect adversely their ability to enjoy their property by impairing the aesthetics of the area, both visually
 and through an increase in noise.  The primary focus of the Steenhoeks' opposition was the projected increase in noise.
  

125. At present, Public Service operates the transmission line at 230kV.  When the line is operated at that voltage level, the Steenhoeks experience line buzzing on days which are overcast and foggy.  In their experience, a 15-minute rain can result in line noise that lasts for hours; a significant snow can result in line noise that lasts for days due to melting; and the transmission line generates substantial noise when there is moisture in the air, whether or not the line is saturated.  Mr. Steenhoek believes that PSCo's weather data under-report the number of days in the area in which he lives on which there is likely to be noise because:  (a) the data report the number of days on which there was precipitation but do not report number of days following the precipitation during which the line generates noise; and (b) there is more moisture and precipitation in his geographical area than in the geographical areas reported in the weather data.  Mr. Steenhoek did not provide data concerning, or an estimation of, the degree to which PSCo's weather data under-reported noise, moisture, or precipitation in his area.  

126. The Steenhoeks are apprehensive that a Commission reasonableness finding with regard to the projected noise level will deprive them of the ability to make a legal challenge, pursuant to § 25-12-101, C.R.S., et seq., to the actual noise levels experienced when the line is operated at 345kV.  They are aware that the General Assembly enacted § 25-12-103(12), C.R.S., regarding noise from transmission lines but request that the Commission refrain from making a reasonableness finding.  In essence, they ask the Commission to exercise its discretion; to elect not to make the requested finding; and to leave the issue for resolution by the courts.  

127. Public Service opposes the recommendations made by the Steenhoeks.  For the reasons discussed above, PSCo urges the Commission to make a reasonableness finding in this proceeding and objects to restricting noise to 50 db(A).  

128. In addition, PSCo witness Earley presented two studies,
 the results of which show that there is no apparent diminution in residential property value if the property is located in close proximity to a transmission line operated at 345kV and that a property's proximity to transmission lines does not appear to have a material impact (positive or negative) on that property's resale value.  The studies' results were unrebutted.  

129. Finally, Public Service opposes the suggestion that the Midway Substation - Daniels Park Substation segment of the Eastern Circuits be constructed as 345kV-capable but operated only at 230kV.  The record evidence shows that, assuming the Western Circuits are operated at 345kV and the Eastern Circuits are operated at 230kV (as the Steenhoeks propose) and irrespective of the type of conductor used, there will be four cross-overs
 whereas if the Project is operated as proposed by PSCo (i.e., Western Circuits initially at 230kV and Eastern Circuits at 345kV), there will be one cross-over.  Hearing Exhibit No. 4 at Exhibits AS-4B and AS-4D.  To the extent possible, Public Service avoids cross-overs when it constructs transmission because each cross-over increases safety and reliability concerns.  

130. The Steenhoeks have the burden of persuasion on their recommendation that the Commission not make a reasonableness finding in this proceeding and have the burden of proof to establish that the proposed 50 db(A) level in the existing residential neighborhood should be adopted and that the Eastern Circuits should be operated at 230kV.
  The Steenhoeks have failed to meet their burden.  The Steenhoeks' proposals will not be adopted.  

131. First, for the reasons discussed above, it is appropriate for the Commission to make a reasonableness finding in this proceeding.  

132. Second, for the reasons discussed above, the 50 db(A) level will not be adopted.  

133. Third, the record evidence establishes that the Project must be operated as proposed by PSCo in order to allow full use of the transfer capability of the transmission line.  The Eastern Circuits are intended to provide the capacity necessary to carry the Comanche 3 generating unit's electricity to the Metro Denver load center.  Due to the nature of transmission, as discussed above, operating any portion of those circuits at 230kV will not accomplish that end and, in effect, will nullify the reason for building the line.  In addition, the ALJ is persuaded that, due to the increased number of cross-overs, there is an increased risk to safety and system reliability if the Eastern Circuits are operated at 230kV.  There is no counter-balancing reason for this level of operation which justifies the increased risk.  

134. For the foregoing reasons, the Steenhoeks' proposals will not be adopted.  

5. Ms. Nuzum's Proposals.  

Ms. Nuzum, President of the Castle Pines North Association, Inc., testified at the public hearing held in Castle Rock, Colorado.  As this is the first proceeding under the newly-enacted § 25-12-103(12), C.R.S., Ms. Nuzum suggested that the Commission take the opportunity to establish principles to be applied under that section.  She offered principles which 

135. she urged the Commission to adopt and actions which she urged the Commission to take, both with respect to the Project at issue and with respect to all future transmission projects.  She suggested the following:  (a) order PSCo to take actual noise readings when the Project is in service at 345kV; (b) order PSCo to conduct on-going monitoring of noise when the Project is in service at 345kV and to report the results to the public; (c) order all new transmission corridor ROW to be sized so that the 50 db(A) level cannot be exceeded outside the corridor; (d) order electric utilities to use prudent avoidance techniques in the construction of transmission; (e) order electric utilities to notify local governments about projected transmission noise levels and to advise those governments that there should be a limitation on residential development near transmission corridors; and (f) order electric utilities to determine the zone within which the noise level might exceed 50 db(A) and require that utility to acquire noise easements within that zone.
  

136. Public Service responded to Ms. Nuzum's suggestions.  As to the monitoring, the BPA/EPRI model used in this proceeding is based on field measurements taken under various conditions.  PSCo opined that there is little reason to believe that the Project's actual noise levels will differ materially from the projected levels.  In addition, PSCo witness Schaller testified that noise readings are expensive propositions; that the data gathering and analysis would require the services of an acoustical engineer; that the readings would be difficult to obtain because they must be taken during precipitation events; that there would be little value in taking numerous on-going readings because the noise will not be materially different after the end of the burn-in period; and that a comprehensive study to validate the BPA/EPRI model results for PSCo's system would cost approximately $100,000.  

137. As noted above, Public Service has conducted no field readings to determine whether actual noise levels produced by a PSCo transmission line are consistent with the BPA/EPRI modeled levels projected for the Project.  PSCo witness Schaller testified that PSCo's actual results may vary from the projected results and stated that Public Service is not opposed to all verification testing provided the testing is done wisely.  

138. Public Service will be ordered to test the Project when it is operated at 345kV to verify the ability of the BPA/EPRI model to predict actual noise levels emitted from the Project in residential areas.  Public Service will be ordered to make public the results of the verification testing.  Knowing the Project's actual noise levels and publicizing those data will provide information for local jurisdictions and for homeowners and prospective home buyers.  There is value in reassuring local governments and present and future individuals who live near the transmission corridor that the line's noise levels are as projected (or nearly so).  In addition, the record is clear that PSCo intends to build and to operate other transmission lines at 345kV.  Having PSCo-specific data about the ability (or inability) of the BPA/EPRI model to predict actual noise levels on PSCo's system will assist the Commission, PSCo, and other parties in future transmission project noise-related proceedings.  Finally, the evidence provides no basis to believe that noise levels will vary materially after the burn-in period.  Therefore, testing will be ordered to be done at six months and at one year after the Project is operated at 345kV.
.  

139. The issues of prudent avoidance techniques and of advising local governments that there should be a limitation on residential development near transmission corridors are discussed elsewhere in this Recommended Decision.  

140. Lastly, for the reasons already discussed, the proposed 50 db(A) level is not adopted.  Accordingly, Ms. Nuzum's principles based on a 50 db(A) level will not adopted.  

6. PSCo's Projected Noise Level is Reasonable as Maximum Level.  

141. Public Service asks the Commission to find that the projected noise levels from the Project are reasonable when the transmission is operated at 345kV and the line is wet or has droplets on it.  This request involves these questions:  First, should the Commission make the determination?  Second, if it should make the determination, should the Commission make a general finding or establish a specific db(A) level?  Third, if it should establish a specific level, what is that level?  

142. As to the first question, the ALJ finds that the Commission should grant PSCo's request and should make the determination of reasonableness.  

143. The record supports the need for the Project.  The projected level of noise is reasonable in the overall context of the Project.  In addition, the characteristics of the noise are such that this level of noise is likely to occur relatively infrequently over the course of a year and is likely to continue for relatively short periods of time.  Also, the BPA-EPRI model used is the industry standard for projecting noise levels in 345kV transmission lines; it is appropriate to use and to rely on that model and its results.  Further, there is no dispute about the construction techniques and practices which PSCo proposes to use; about the placement of the line within the ROW; or about the fact that using the existing corridor maximizes use of that corridor.  Moreover, the projected noise level is reasonable compared to the benefits and costs of alternative line designs which would reduce the projected noise level to 50 db(A).  Finally, in arriving at this determination the § 25-12-103(12), C.R.S., factors were taken into account:  the concerns raised by the participants were considered; public input was considered; the absence of alternatives available to meet the need for the Project's transmission capacity was considered; and the absence of local jurisdiction objection to the projected noise level was considered.  

144. Having determined that a reasonableness determination should be made, the ALJ turns to the second question and finds that the Commission should establish a specific db(A) level.  This approach implements all aspects of § 25-12-103(12), C.R.S., because it affords Public Service the protections of that statute while preserving, as circumscribed by § 25-12-103(12)(b), C.R.S., both the ability of local jurisdictions to enact ordinances and resolutions setting noise standards for transmission facilities and the ability of affected persons to pursue legal remedies if the transmission line's noise exceeds the level which the Commission has found to be reasonable.  Absent a finding that a specific noise level is reasonable, the § 25-12-103(12)(b), C.R.S., protections would be difficult to enforce at best and meaningless at worst.  Thus, the public interest is better served by a specific noise level.  As the Colorado Supreme Court has observed, "[i]n the exercise of …any … power granted to [the Commission], the interest of the public should always be given first and paramount consideration."  Public Service, 142 Colo. at 147, 350 P.2d at 549.  

145. The ALJ now turns to the third and final question and finds that the projected 58 db(A) noise level, stated as L-50 db(A) and measured at the edge of the ROW, is reasonable.  In addition, the ALJ finds that this is the maximum reasonable noise level.  

146. In determining that this projected noise level is reasonable, the ALJ weighed and balanced the factors discussed above in light of the record evidence.  In addition, the ALJ took into account that the Commission may select any point for taking a noise measurement because the Commission is not bound by the provisions of § 25-12-103(1), C.R.S.
  Further, measuring noise at the edge of the ROW allows for some diminution of noise between the point of measurement and a building (such as a residence) located near the ROW.  Finally, the 58 db(A) noise level projected by PSCo may not have taken into account the ameliorating effects of PSCo's noise mitigation measures.
  If it did not, then setting the reasonable noise level at 58 db(A) provides PSCo with a margin to deal with noise fluctuations without unduly affecting those near the transmission line.
  

147. For these reasons, the ALJ finds that the projected 58 db(A), stated as L-50 db(A) and measured at the edge of the ROW, is reasonable and that a noise level above this level is not reasonable.  

7. Public Participation in Future Transmission Proceedings.  

148. There is one last area to be discussed:  public participation in future transmission proceedings.  Section 25-12-103(12), C.R.S., requires a utility to provide notice of its application to all counties and municipalities in which proposed electric transmission facilities will be sited.  In addition, that section directs the Commission to afford the public an opportunity to participate in all proceedings in which permissible noise levels are established.  

149. To effectuate these requirements, Staff recommended that the Commission  

direct PSCo, as part of its planning process, to clearly state in its applications to the local jurisdictions all pertinent information related to noise.  …  The application should make it clear that the municipalities and counties are then responsible to provide this information to the affected land owners in the residential areas.  

Staff Statement of Position at 15 (list of data to be provided to local jurisdictions omitted).  In Staff's opinion, this process will inform local residents of the pending application and of projected noise levels.  Then, the local residents may use the information provided by the local jurisdiction to determine whether to participate in the Commission proceeding about the proposed transmission line; and, assuming participation, the Commission can consider their input concerning noise in arriving at its decision.  

150. This recommendation will not be adopted.  

151. First, the proposal rests on a local jurisdiction's providing noise-related information to its citizens.  The Commission has no authority to require a local jurisdiction to provide the information to its citizens.  In addition, the Commission's directing a local jurisdiction to provide information to residents seems unnecessarily intrusive.
  

152. Second, the Commission generally holds well-publicized public hearings in transmission proceedings; and these hearings normally are held in the affected locale and in the evening.  The Commission encourages public comment, and there is nothing in the record to suggest that affected residents are reluctant to appear at these public hearings.  In addition and assuming the requirements are met, local residents may intervene in transmission proceedings before the Commission (as local residents did in this proceeding) to make their views known.  Finally, in arriving at its decision, the Commission considers all public input, however received.  Adopting Staff's proposal would not improve significantly on the existing process.  

153. Third and finally, § 25-12-103(12), C.R.S., contains a requirement that a utility provide noise-related information to local jurisdictions.  Nothing in the record suggests that local jurisdictions need or want additional data of the type identified by Staff or that local jurisdictions do not have in place mechanisms by which they inform residents of noise-related data.  

154. The Commission's usual practices worked in this proceeding and, insofar as the ALJ is aware, have worked in other transmission CPCN proceedings.  The ALJ sees no reason to change the procedures for the future, as recommended by Staff.
  

III. conclusions  
155. The Commission has jurisdiction over the subject matter of this proceeding (§ 40-5-101(1), C.R.S., and Rule 4 CCR 723-1-55) and over the parties to this proceeding.  

156. Public Service has met its burden of proof to establish that the present or future public interest and necessity require or will require the construction of the Project.  

157. The Application for a CPCN authorizing construction of the Project should be granted.  

158. A CPCN to permit Public Service to construct the Project should issue.  

159. Public Service has met its burden of proof to establish that the present or future public interest and necessity require or will require operation at 345kV of the existing 345kV-capable transmission between Midway Substation and Daniels Park Substation.  

160. The Application for a CPCN authorizing operation at 345kV of the existing 345kV-capable transmission between Midway Substation and Daniels Park Substation should be granted.  

161. A CPCN to permit Public Service to operate at 345kV the existing 345kV-capable transmission between Midway Substation and Daniels Park Substation should issue.  

162. Public Service has met its burden of proof to establish:  (a) that the projected EMF levels which PSCo estimates will result from operation of the Project are reasonable; and (b) that, as required by Rule 4 CCR 723-3-18(i), PSCo has included the concept of prudent avoidance with respect to planning, siting, constructing, and operating the Project at 345kV.  

163. The EMF prudent avoidance techniques (described above) which PSCo will employ in connection with the Project strike a reasonable balance between the potential health effects of exposure to EMF and the cost and impacts of mitigating that exposure.  The anticipated EMF levels for operation of the Project at 345kV as shown on Hearing Exhibit No. 4 at Exhibit AS-2 are reasonable.  The EMF from the Project when operated at 345kV will be reasonable provided that, and for so long as, PSCo employs the EMF prudent avoidance techniques described above and in Hearing Exhibit No. 4 at 10.  

164. Public Service has met its burden of proof to establish that the projected noise levels which PSCo estimates will result from operation of the Project at 345kV are reasonable.  

165. The 58db(A), stated as L-50 db(A) and measured at the edge of the ROW, projected noise levels which PSCo estimates will result from operation of the Project are reasonable, subject to the following conditions:  Public Service will test the Project when it is operated at 345kV to verify the ability of the BPA/EPRI model to predict actual noise levels emitted from the Project in residential areas.  Public Service will make public the results of the verification testing.  Testing will be done at six months and at one year after the Project is operated at 345kV  

166. Noise levels which exceed the upper limit of 58 db(A), stated as L-50 db(A) and measured at the edge of the ROW, are not reasonable.  

167. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

IV. ORDER  
A. The Commission Orders That:  
1. The Application of Public Service Company of Colorado (Public Service) for a Certificate of Public Convenience and Necessity to construct the Comanche - Daniels Park 345kV Transmission Project, as more fully described above and in the Application, is granted.  
2. Public Service is granted a Certificate of Public Convenience and Necessity to construct the Comanche - Daniels Park 345kV Transmission Project, as more fully described above and in the Application.  Unless and until it is granted a Certificate of Public Convenience and Necessity to do so, Public Service is not authorized to operate at 345 kV the 345kV-capable transmission which starts at Midway Substation, taps or passes Fuller Substation, and terminates at Daniels Park Substation (that is, the Western Circuits).  
3. Public Service is granted a Certificate of Public Convenience and Necessity to operate at 345kV the existing 345kV-capable transmission between Midway Substation and Daniels Park Substation which is operated at present at 230kV.  
4. The projected Electromagnetic Fields which Public Service estimates will result from operation of the Comanche - Daniels Park 345kV Transmission Project at 345kV, as discussed above, are reasonable.  In addition, the level of Electromagnetic Fields resulting from operation of the Comanche - Daniels Park 345kV Transmission Project at 345kV will continue to be reasonable in the event they vary from such projections provided that, and so long as, Public Service employs the Electromagnetic Fields prudent avoidance techniques described in the testimony submitted in this matter by Public Service witness Andrew Schaller.  

5. The projected noise level of 58 db(A), stated as L-50 db(A) and measured at the edge of the ROW, which Public Service estimates will result from operation at 345kV of the Comanche - Daniels Park 345kV Transmission Project, as discussed above, is reasonable, subject to the following conditions:  Public Service will test the Project when it is operated at 345kV to verify the ability of the Bonneville Power Administration/Electric Power Research Institute model to predict actual noise levels emitted from the Project in residential areas.  Public Service will make public the results of the verification testing.  This testing will be done at six months and at one year after the Project is operated at 345kV.  
6. Noise levels which exceed the upper limit of 58 db(A), stated as L-50 db(A) and measured at the edge of the ROW, are not reasonable.  
7. The Motion for Clarification or Reconsideration of Decision No. R05-0526-I filed by Castle Pines North Association, Inc., is denied as moot.  
8. Docket No. 05A-072E is closed.  
9. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  
10. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

11. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  This renders moot CPNA's Motion for Clarification or Reconsideration of Decision No. R05-0526-I.  As a result, this motion will be denied.  


�  Ms. Johnson is Manager, Transmission Reliability and Assessment; she is employed by Xcel Energy Services, Inc.  Ms. Johnson's direct testimony is Hearing Exhibit No. 1, and her rebuttal testimony is Hearing Exhibit No. 2.  


�  Mr. Green is Principal Transmission Planning Engineer; he is employed by Xcel Energy Services, Inc.  Mr. Green's direct testimony is Hearing Exhibit No. 3.  


�  Mr. Schaller is Manager of Transmission Engineering; he is employed by Xcel Energy Services, Inc.  Mr. Schaller's direct testimony is Hearing Exhibit No. 4, and his rebuttal testimony is Hearing Exhibit No. 5.  


�  Mr. Thompson is Senior Team Lead, Siting and Land Rights; he is employed by Xcel Energy Services, Inc.  Mr. Thompson's direct testimony is Hearing Exhibit No. 6, and his rebuttal testimony is Hearing Exhibit No. 7.  


�  Mr. Earley is an Independent Fee Appraiser and Valuation Consultant who is employed by his own firm, Earley & Associates.  Mr. Earley's rebuttal testimony is Hearing Exhibit No. 8.  


�  Mr. Stoffel is Vice-President, Policy Development for Excel Energy and its operating utility companies; he is employed by Xcel Energy Services, Inc.  Mr. Stoffel's rebuttal testimony is Hearing Exhibit No. 9.  


�  Mr. and Ms. Steenhoek are residential property owners whose property abuts the right-of-way of the transmission line at issue.  The answer testimony of Mr. and Ms. Steenhoek is Hearing Exhibit No. 13.  


�  Mr. Anderson is Senior Vice-President, Transmission for Tri-State.  Mr. Anderson's answer testimony is Hearing Exhibit No. 14.  


�  Mr. Dominguez is a Professional Engineer; he is employed by the Commission.  Mr. Dominguez's answer testimony is Hearing Exhibit No. 15.  


�  The Commission authorized this construction and the operation of the line at 230kV in Docket No. 03A-276E (Decisions No. R03-1308 and No. C04-0051).  


�  The Commission has granted a CPCN for this generating unit.  Docket No. 04A-216E (Decision No. C05-0049).  Public Service expects this generating unit to be in commercial operation in October 2009.  


�  This requires Commission authorization to operate the Midway Substation - Daniels Park Substation segment at 345kV because, at present, PSCo is authorized to operate this transmission segment at 230kV only.  


�  The existing Comanche - Boone Substation - Midway Substation single-circuit 230kV line is not included in the Eastern Circuits which are involved in the Project.  


�  Although constructed as 345kV-capable, this transmission will be operated initially at 230kV.  


�  Ms. Johnson provides a diagram of the transmission in her testimony.  Hearing Exhibit No. 1 at 7.  


�  At some time in the future PSCo will ask for Commission authorization to operate at 345kV the Midway Substation - Daniels Park Substation segment of the Western Circuits.  


�  A sketch of the pole configurations between Midway Substation and Daniels Park Substation as of completion of the 2005 Rebuild (i.e., as they exist today) is found in Hearing Exhibit No. 4 at Exhibit No. AS-1, Sketch # 1.  A sketch of the pole configurations as they will exist between Midway Substation and Daniels Park Substation at the conclusion of the Project is found in id. at Sketch # 2.  


�  This additional ROW may involve property near or in residential areas.  PSCo will acquire this additional ROW according to its usual practice with respect to interaction with, and approval by, local jurisdictions; public involvement through meetings and hearings; and payment for the necessary easements.  


�  To the extent that powerflow studies indicate the possibility of contingency overloads on any other neighboring utility's system, Public Service stated that it will work with that utility to address the issue.  Hearing Exhibit No. 2 at 3:4-4:20.  In addition, PSCo stated that it intends to continue to work with the Colorado Coordinated Long Range Transmission Planning Group and the Colorado Coordinated Planning Group on issues pertaining to transmission in Colorado.  


�  The projected estimated costs (2009$) are:  siting and land rights permitting/acquisition are $5.5 million; substation costs are $51.75 million; and transmission costs are $94.7 million.  


�  The Project schedule is found at Hearing Exhibit No. 1 at 28:25-29:20.  


�  No party challenged the conclusions of the reports cited in this section of this Recommended Decision.  


�  The CLRTPG members are Aquila, CSU, Platte River Power Authority, Public Service, Tri-State, and Western Area Power Administration.  Each of these entities owns a portion of, or is dependent upon or uses, the high voltage transmission system in Colorado.  Generally speaking, the CLRTPG's primary objective is to avoid piecemeal transmission approaches and planning and to reduce overall costs to Colorado ratepayers by:  (a) formulation of a comprehensive long-range transmission plan to support resource additions and growth in the Front Range over the next ten years; and (b) evaluation of potential generation sites to develop an optimized back-bone transmission system to facilitate future generation additions.  


�  The referenced Comanche Unit #3 is the Comanche 3 generating unit approved by the Commission.  


�  The report is "Comanche Unit 3 750 MW Generator Addition Transmission Study Report" (PSCo Study Report), prepared by Thomas W. Green, P.E., and dated February 2005.  


�  In addition to the 2005 Rebuild, three other recent transmission projects were constructed to be capable of future operation at 345kV:  Fort Saint Vrain to Green Valley single circuit line, the RMEC to Green Valley double circuit line, and the Green Valley to Blue Spruce line.  


�  Up to 250 MW of Comanche 3 generating unit may be owned by other entities.  Decision No. C05-0049.  This does not affect, or reduce, the need for the Project.  


�  One of these alternatives was that proposed by Staff witness Dominguez in PSCo 2003 Least-Cost Resource Plan proceeding (Docket No. 04A-214E).  At ¶ 27 of the Comprehensive Settlement Agreement approved by the Commission in that case, PSCo agreed to study Mr. Dominguez's proposal for transmission associated with the Comanche 3 generating unit.  After review of the PSCo Study Report, Mr. Dominguez agreed with PSCo that the Project site was the appropriate selection; supported the Project (except as to the noise level, as discussed below); and, so, did not advocate adoption of the proposal he made in the Least-Cost Resource Plan proceeding.  


�  Although agreeing that the Project is necessary and appropriate, Staff objects to the corona-generated noise levels which PSCo estimates will result from the Project as proposed.  See discussion infra.  


�  Although not opposing the Project, the Steenhoeks object to the corona-generated noise levels which PSCo estimates will result from the Project as proposed.  See discussion infra.  


�  In Hearing Exhibit No. 15, Staff witness Dominguez stated that PSCo might consider developing a contingency plan to be implemented in the event the Project cannot be built after the Commission authorizes it.  At the hearing, Mr. Dominguez testified that he was not recommending that the Commission order Public Service to develop such a plan.  The ALJ will not order Public Service to develop a contingency plan to be implemented in the event the Project cannot be built.  


�  Public Service will be required to submit a subsequent application for a CPCN seeking authority to operate the Western Circuits between Midway Substation and Daniels Park Substation at 345kV if and when the need arises.  PSCo acknowledges this.  


�  The cost of the Western Circuits between Midway Substation and Daniels Park Substation at 345kV should not be included in Public Service’s rate base unless PSCo establishes in an appropriate rate proceeding that the Project at 345kV is used and useful.  In the event it should develop that, for whatever reason, that segment is not operated at the 345kV voltage level, the used and useful concept should limit PSCo’s ability to recover the incremental cost incurred in constructing the Western Circuits between Midway Substation and Daniels Park Substation for 345kV operation.


�  Reverse phasing occurs when the magnetic field of one line has the effect of canceling, at least in part, the magnetic field emanating from an adjacent line.  


�  Public Service cannot use these techniques for the Midway Substation - Daniels Park Substation segment because PSCo is using existing ROW for that segment.  


� These include routing the line to limit exposure to areas of concentrated population and group facilities (in the Midway Substation - Daniels Park Substation segment), widening the ROW corridor (in the Midway Substation - Daniels Park Substation segment), and burying the transmission line.  


�  Section 25-12-103(1), C.R.S., provides that:





[e]very activity to which this article applies shall be conducted in a manner so that any noise produced is not objectionable due to intermittence, beat frequency, or shrillness.  Sound levels of noise radiating from a property line at a distance of twenty-five feet or more in excess of the db(A) established for the following time periods and zones shall constitute prima facie evidence that such noise is a public nuisance[.] 


The section then sets out the upper bounds for noise levels in residential, commercial, light industrial, and industrial zones for two time periods:  between 7:00 a.m. to the next 7:00 p.m. (day) and between 7:00 p.m. and the next 7:00 a.m. (night)  Each zone is defined.  For each zone, the upper noise limit for the night is five db(A) less than the limit for the day.  


�  Section 25-12-103(12)(b), C.R.S., appears to protect the owner or operator of a transmission line only to the extent that noise does not exceed the Commission-determined level.  


�  The Steenhoeks expressed no opinion on this issue as their focus was on their recommendation that the Commission not authorize the transmission to operate at 345kV.  See discussion below.  


�  Some of the factors are reminiscent of the concept of EMF-related prudent avoidance.  


�  During the hearing, some parties expressed concern that a Commission finding in this proceeding that XX db(A) of projected noise is reasonable might be used in the future as a touchstone for reasonableness.  The fact that each transmission line is sui generis and the recognized principle of administrative law that a Commission decision in an adjudicative proceeding has no precedential effect, taken together, provide a complete answer to this concern:  no touchstone or presumption is created in this docket.  In this proceeding the Commission begins the process of considering the factors it deems appropriate to examine when it chooses to exercise the discretion given it by § 25-12-103(12), C.R.S.  In this proceeding the Commission does not establish a level of projected noise which is presumed to be reasonable either for all 345kV transmission lines in Colorado or for 345kV transmission lines owned or operated by PSCo in Colorado.  Generally speaking, the proceeding in which to establish such a presumption is substantive rulemaking, which this docket is not.  


�  PSCo modeled the operation at 345kV scenario as Case 2 and Case 2A.  Hearing Exhibit No. 4 at Exhibit AS-3.  


�  Although PSCo's study presented projected noise levels for other operating conditions, the ALJ did not consider, and this Recommended Decision does not discuss, them.  


�  The burn-in period is a period of time, usually several months, after the line is energized during which imperfections, residue, and other foreign material burn off.  As a result of burn-in, the line becomes less noisy.  PSCo did not provide an estimate of the burn-in period for the Project when operated at 345kV.  


�  Public Service offered a reference chart found in the EPRI Transmission Line Reference Book - 345kV and Above as a guide to how people may experience sound at various decibel levels.  Hearing Exhibit No. 4 at 15:1-17.  According to this reference chart, 50 to 60 db(A) is "typical business office."  Id. at 15:12.  At the hearing, PSCo witness Schaller, who sponsored the reference chart, could not explain the meaning of "typical business office" (or of any other description) and could not describe what is included within that description (e.g., air conditioning or open window, typewriter or computer, cubicle or solid-wall office).  As a result, the ALJ finds that there is insufficient evidence in the record to warrant reliance on the proffered reference chart.  


�  Excessive voltage gradient could generate constant and excessive corona and, thus, noise.  


�  The looser the conductor, the louder is the sound level.  


�  Any measurable precipitation, irrespective of amount, was included.  Hearing Exhibit No. 5 at 4-6.  


�  Any measurable precipitation, irrespective of amount, was included.  Hearing Exhibit No. 5 at 4-6.  


�  Staff witness Dominguez testified that the data presented satisfy his recommendation that the Commission order PSCo to provide weather data.  Accordingly, this Staff recommendation is considered withdrawn.  


�  The durations shown in Hearing Exhibit No. 5 at 4-6 are assumed, not actual.  Thus, the hours of increased corona activity and the percentages shown on those pages are assumptions, not actuals.  


�  Neither Staff nor the Steenhoeks voiced an objection to those same projected noise levels within commercial, light industrial, or industrial areas.  


�  In Staff's judgment, undergrounding is not a cost-effective way to mitigate noise in this case.  In fact, no party supports undergrounding the Project.  Due to the cost and the potential for adverse environmental impacts as detailed in the record, the ALJ finds that undergrounding the transmission line is not reasonable in this case.  


�  As pertinent here, § 25-12-102(6), C.R.S., defines "residential zone" as "an area of single-family or multifamily dwellings where businesses may or may not be conducted in such dwellings.  …  [It] includes hospitals, nursing homes, and similar institutional facilities" and may include areas "containing .. motels and hotels and residential areas with limited office development[.]"  Section 25-12-103(1), C.R.S., sets the noise limit for a residential zone at 55 db(a) during the day and at 50 db(A) during the night.  


�  Given the nature of corona-generated noise, operation of the Project at 345kV will result in the same noise at night and during the day.  Thus, the transmission line would need to meet the lower of the two limits established in § 25-12-103(1), C.R.S. (i.e., the night limit of 50 db(A)).  


�  Staff witness Dominguez testified that any conductor size and configuration which would reduce noise to 50 db(A) would be satisfactory.  Nonetheless, he suggested this technical solution.  


�  Existing residential areas are those in existence at the time of the hearing.  They are the areas used to arrive at the 20 percent estimate used by PSCo and Staff.  


�  Although Staff discusses alternatives to implement this recommendation, each is a suggestion and not a recommendation.  Staff recommends that the Commission leave the implementation specifics to PSCo.  


�  Staff discussed other approaches or suggestions which, if adopted, would increase the cost of the Project by as much as $73.8 million.  Hearing Exhibit No. 16 (exhibit prepared by Staff witness Dominguez at hearing).  Because the proposed 50db(A) noise level is not adopted, these other suggestions are not discussed.  


�  The additional $15 million is approximately 2.3 percent of the estimated combined cost of the Project and the Comanche 3 generating unit.  


�  Public Service estimates the noise reduction to be 2 to 3 db(A), measured 25 feet from the edge of the ROW after the burn-in period, when the Project is operated at 345kV.  This estimate is not rebutted or refuted.  


�  Because Staff seeks a Commission order requiring PSCo to achieve a specific noise level, Staff bears the burden of proving by a preponderance of the evidence that its proposed noise level should be adopted.  


�  The Steenhoeks testified that the Project would have an adverse impact on the panoramic mountain views they enjoy from their residence; they did not quantify or estimate that impact.  They also testified that they do not oppose PSCo's use of metal poles in the Project and that they oppose Staff witness Dominguez's proposals (i.e., use of triple-conductors) if implementation would result in more poles or more wires (or both).  


�  The Steenhoeks also discussed their dissatisfaction with the 2005 Rebuild construction and its aftermath.  From testimony at hearing, it appears that PSCo and the Steenhoeks are working toward resolution of those issues.  


�  PSCo witness Earley performed two studies:  (a) a Rate of Change Analysis (compares property value appreciation rates using properties which were sold and resold in the period 1992 through 2005, with the resale occurring in the period 2000 through 2005) which used properties in the Castle Pines area along the Project corridor and in the Steamboat Springs area along a transmission line operated at 345kV; and (b) a Paired Sales Analysis (compares the value of properties which are as similar as possible but which are distinguishable principally by their proximity to the transmission line being studied) which used properties in the Steamboat Springs area along a transmission line operated at 345kV.  Hearing Exhibit No. 8.  


�  A cross-over occurs when one circuit crosses over the top of another circuit when the circuits enter a substation.  


�  Because the Steenhoeks seek a Commission order requiring PSCo to achieve a specific noise level and to operate the transmission line in a specific way, the Steenhoeks bear the burden of proving by a preponderance of the evidence that their proposals should be adopted.  


�  Only a portion of these suggestions apply to this proceeding while a number involve the Commission's imposing requirements across all electric utilities seeking to build high-voltage transmission.  To the extent that the suggestions seek to have the Commission impose requirements or restrictions on utilities other than PSCo and on transmission projects other than the Project now before the Commission, the suggestions are arguably requests for rulemaking and raise issues which are addressed more properly in a substantive rulemaking proceeding.  For this reason, except as pertinent to the Project, the ALJ does not discuss the following:  sizing of new transmission corridor ROW, using prudent avoidance techniques in the construction of transmission, notifying local governments about projected noise levels and advising those governments that there should be a limitation on residential development near transmission corridors, and requiring a utility to determine the zone within which the noise level might exceed 50 db(A) and requiring that utility to acquire noise easements within that zone.  


�  These two tests will assure that the burn-in period is concluded.  


�  See § 25-12-103(12)(a), C.R.S. (Commission may make transmission noise determinations "[n]otwithstanding subsection (1)").  


�  As stated above, the record is unclear on this point.  


�  Given the dearth of information in the record on this point, the ALJ does not know whether this margin exists or, if it does exist, the size of the margin.  


�  Similarly, Ms. Nuzum's suggestion that the Commission advise local governments that there should be a limitation on residential development near transmission corridors is arguably beyond the scope of this Commission's mandate and, more importantly, intrudes into an area historically reserved to the local jurisdictions as they are in the best position to determine what is in the best interests of their residents.  


�  Depending on the circumstances, the Commission may order different or additional procedures in a particular case in the future.  This decision does not address that possibility.  
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