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I. STATEMENT

1. On October 13, 2005, Applicant, MKBS, doing business as Metro Taxi (Metro Taxi) filed a petition for an order of the Commission exempting driver Dale Eskildsen from the requirement of Part 391.41(b)(3) of the Rules Regulating Safety for Motor Vehicle Carriers and Establishing Civil Penalties, 4 Code of Colorado Regulations 723-15.

2. The Commission scheduled a hearing for October 28, 2005.

3. The hearing was held as scheduled.  Testimony was received from witnesses and Exhibit No. 1 was admitted into evidence.  Administrative notice was taken of the petition and attached documents contained in the official file of the Commission.  At the conclusion of the hearing, the matter was taken under advisement.

4. Pursuant to § 40-6-109, C.R.S., the record of the hearing and a written recommended decision are transmitted to the Commission.

II. findings of fact and conclusions of law

5. Metro Taxi filed a petition to exempt Dale Eskildsen from the requirement of Part 391.41(b)(3) of the Commission Rules 4 CCR 723-15.  Mr. Eskildsen is a diabetic who has applied to Metro Taxi for employment as a driver.

6. Applicant is a common carrier authorized by this Commission to provide taxicab service in the Denver metropolitan area and beyond as authorized in its certificate of public convenience and necessity.

7. The Commission has jurisdiction over this matter.

8. Antonio Garcia, Recruiting Manager for Metro Taxi testified that Dale Eskildsen applied for a job driving taxicabs at Metro Taxi.  Mr. Garcia stated that Mr. Eskildsen has met all the requirements for employment at Metro Taxi including successfully completing a defensive driving course.  Metro Taxi will hire Mr. Eskildsen as a driver provided that this Commission grants an exemption of the requirement of Part 391.41(b)(3) of the Commission’s rules, 4 CCR 723-15.  The request for an exemption is due to the fact that Mr. Eskildsen is a diabetic.

9. Mr. Garcia testified that Metro Taxi will monitor the driving and physical condition of Mr. Eskildsen during the course of his employment with Metro Taxi.  

10. Mr. Eskildsen testified that he has been a diabetic for approximately 29 years.  He testified that his condition is under control.  He takes insulin as prescribed by his physician.  He frequent visits his doctor.  Mr. Eskildsen also testified that he frequently checks his blood sugar and he has taken a class to learn proper nutrition to help control his diabetes.

11. On or about October 6, 2005, Mr. Eskildsen had a Department of Transportation (DOT) physical for commercial drivers.  The medical examiner’s report contained in the official file of the Commission shows that Mr. Eskildsen is generally in good health.  The medical examiner found that Mr. Eskildsen is a diabetic who needs medication to control the diabetes.

12. Dr. Fidelia Maez, of the Stout Street Clinic in Denver submitted a letter contained in the official file of the Commission in this Docket.  Dr. Maez stated in the letter that Mr. Eskildsen is a diabetic.  The doctor stated that Mr. Eskildsen uses daily insulin to control his condition.  The doctor indicated that Mr. Eskildsen is a regular patient at the Stout Street Clinic, keeps his scheduled appointments, and takes his medication as directed.

13. Mr. Eskildsen testified that he was a commercial driver in Chicago for approximately 29 years.  During this period of time, he drove limousines, semi trailer trucks, and gravel trucks.

14. The Colorado Motor Vehicle driving record of Dale Eskildsen dated September 29, 2005 submitted as part of the petition, contained in the Commission’s official file, shows no moving violations.

15. Based on the evidence of record, it is found and concluded that a waiver of the requirement of Part 391.41(b)(3) of the Rules Regulating Safety for Motor Vehicle Carriers and Establishing Penalties, 4 CCR 723-15 should be granted.  The evidence shows that granting the exemption and waiver would not endanger the public.  The evidence demonstrates that Mr. Eskildsen is conscientious in monitoring his diabetic condition, that he takes the appropriate medications, and he has frequent examinations by his doctor.  Metro Taxi has established good cause to grant a waiver allowed by Rule 4 CCR 723-15-11 of the Commission’s rules relating to diabetic condition.  Since Metro Taxi has established good cause, denying a waiver would be unreasonable.

16. Pursuant to § 40-6-109(2), C.R.S., it is recommended that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:

1. MKBS, doing business as Metro Taxi (Metro Taxi) is granted a waiver and exemption of Part 391.41(b)(3) of the Commission’s Rules Regulating Safety for Motor Vehicle Carriers and Establishing Penalties, 4 Code of Colorado Regulations 723-15 for a period of two years from the effective date of this Recommended Decision.  This waiver and exemption applies only to driver Dale Eskildsen.

2. MKBS, doing business as Metro Taxi shall notify the Commission of any changes in the medical condition of Mr. Eskildsen that would impair his ability to operate a taxicab within ten days of the date Metro Taxi becomes aware of the change.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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