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I. statement
1. On July 29, 2005, the Town of Eagle (Applicant) filed an application for authority to establish a public crossing status at the crossing of Brooks Lane at Railroad Milepost 329.3, in the Town of Eagle (Application).  Applicant did not file its direct testimony and exhibits with its Application.  The Application commenced this docket.  

2. The Commission gave public notice of the Application.  Notice of Application Filed (Notice), dated August 2, 2005.  In that Notice, the Commission established an intervention period.  Union Pacific Railroad Company (UPRR) intervened of right.  Eagle Valley Conservation Trust (EVCT) intervened of right.  Applicant, UPRR, and EVCT are the only parties in this proceeding.  

3. By Decision No. C05-1123, the Commission scheduled this matter for hearing on December 28, 2005 before an Administrative Law Judge (ALJ) and deemed the Application complete as of September 16, 2005.
  By the Order, the ALJ vacates this hearing date.  

4. On October 7, 2005, the ALJ held a prehearing conference.  All parties were present, were represented, and participated.  After some discussion, the parties agreed that there are disputed matters which require an evidentiary hearing.  

5. On October 27, 2005, the parties submitted a Proposed Procedural Schedule.  The ALJ has reviewed the proposal and finds it to be acceptable.  The ALJ will adopt the Proposed Procedural Schedule, with a few changes and clarifications as set out below.  

6. The following procedural schedule will be adopted for this proceeding:  (a) on or before January 10, 2006, Applicant will file its list of witnesses
 and copies of its exhibits;
 (b) on or before January 24, 2006, each Intervenor will file its list of witnesses and copies of its exhibits (see notes 2 and 3); (c) on or before February 9, 2006, each party will file its prehearing motions; (d) on or before February 17, 2006, the parties will file any stipulation reached; (e) hearing will be held on February 23 and 24, 2006;
 and (f) parties will make oral closing statements of position immediately following close of the evidentiary hearing.  

7. No prehearing conference will be scheduled at this time.  Should a party believe that a prehearing conference is warranted, that party may file an appropriate motion.  

8. Rule 4 Code of Colorado Regulations (CCR) 723-1-77 will govern discovery in this matter.  A motion pertaining to discovery may be filed at any time, provided the Rule requirements are met.  Written response to a motion pertaining to discovery must be filed.  Rule 4 CCR 723-1-22.  

9. As indicated above in note 1, the Commission's order in this matter should issue on or before April 13, 2006.  Following the hearing, some or all of the following activities will occur in order to have a Commission decision in this matter:  preparation of a recommended decision, preparation of exceptions to the recommended decision and of response to exceptions, and preparation of a Commission decision on exceptions.  As a general rule, and not including the time necessary for preparation of a transcript if one is ordered, these activities consume 12 weeks from the end of the hearing.  Under the procedural schedule established in this Order, there are approximately seven weeks between the conclusion of the hearing and the date on which the Commission decision should issue.  

10. In view of the foregoing, the ALJ will order Applicant to file, on or before November 15, 2005, a statement relating to its willingness to waive the provisions of § 40-6-109.5, C.R.S., with respect to this proceeding.  In light of Applicant's stated preference that the hearing be held in late February, 2006, the ALJ believes that Applicant is willing to waive these provisions; and, on that basis, the ALJ established the procedural schedule in this Order.  If Applicant should state that it is unwilling to waive the statute, then the ALJ will consider whether the hearing dates need to be moved to earlier dates.  

II. ORDER
A. It Is Ordered That:  
1. The hearing in this matter scheduled for December 28, 2005 is vacated.  

2. On or before November 15, 2005, the Town of Eagle shall file a statement as to its willingness to waive the provisions of § 40-6-109.5, C.R.S., with respect to this proceeding.  

3. The following procedural schedule is adopted for this proceeding:  (a) on or before January 10, 2006, Town of Eagle shall file its list of witnesses and copies of its exhibits in accordance with the requirements stated above; (b) on or before January 24, 2006, Union Pacific Railroad Company and Eagle Valley Conservation Trust each shall file its list of witnesses and copies of its exhibits in accordance with the requirements stated above; (c) on or before February 9, 2006, each party shall file its prehearing motions; (d) on or before February 17, 2006, the parties shall file any stipulation reached; and (e) the parties shall present their oral closing statements of position immediately following close of the evidentiary hearing.  

4. Hearing shall be conducted in this matter on the following dates, at the following times, and in the following place:  

DATES:
February 23 and 24, 2006  

TIME:

9:00 a.m. on each day  

PLACE:
Eagle Town Hall  
 

Board of Trustees Meeting Room  
 

200 Broadway  
 

Eagle, Colorado  

5. Rule 4 Code of Colorado Regulations 723-1-77 governs discovery in this matter.  

This Order is effective immediately.  
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�  Absent Applicant’s waiver of the statutory time frame or a finding of extraordinary circumstances, a Commission decision in this proceeding should issue within 210 days of that date (i.e., on or before April 13, 2006).  Sections 40-6-109.5(2) and 40-6-109.5(4), C.R.S.; Rule 4 Code of Colorado Regulations 723-1-70.  


�  The list of witness must contain:  the name, address, and telephone number of each listed witness and a brief synopsis of the testimony the witness is expected to give at hearing.  


�  Copies of exhibits must be provided.  A list of exhibits will not suffice.  


�  While the parties believe this matter can be heard in one day and the ALJ concurs in this assessment, the ALJ adds February 24, 2006 as a date to be available if necessary.  As the parties indicated that they are available on February 24th and that the hearing location is available on that date, the ALJ anticipates no problem.  
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