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I. STATEMENT

1. This docket concerns the Application for an order authorizing the relocation of an at-grade crossing that presently exists at MP19.30 on the Union Pacific Railroad Company (UPRR) tracks to a location approximately 270 feet southeast of the existing crossing on Rocky Mountain Avenue (CR 7) in the City of Loveland, Larimer County, Colorado (Loveland).  Loveland filed the Application on April 27, 2005.

2. On October 12, 2005, Loveland and UPRR filed their Unopposed Motion Requesting Vacation of the Remaining Procedural Schedule.  The parties represent that they have reached a Stipulation and Settlement Agreement (Stipulation) that resolves all remaining issues in this docket and they have “agreed upon a contract for construction, operation, and maintenance of the subject crossing as required by 4CCR 723-1-51(d)(1).”  Unopposed Motion Requesting Vacation of the Remaining Procedural Schedule at ¶9.

3. Despite the Commission’s support for the parties attempting to settle their differences, the Administrative Law Judge remains concerned with the ability to meet the statutory deadline for the Commission to issue a decision upon the application.  Continuance of the hearing date could not be considered if it would cause the Commission to exceed the statutory deadline governing the application.  See Rule 69(e), 4 Code of Colorado Regulations (CCR) 723-1.  

4. Pursuant to § 40-6-109.5(2), C.R.S., the Commission shall issue its decision on this application no later than January 6, 2006.  Pursuant to § 40-6-109.5(3), C.R.S., the applicant may waive this limit; however, it has not elected to do so.  

5. Further delay in the hearing date would jeopardize the Commission’s ability to timely deliberate and issue its decision.  Therefore, the motion to vacate the procedural schedule (i.e., including the hearing date) must be denied.

6. On October 12, 2005, Loveland and UPRR also jointly filed their Unopposed Motion Requesting Approval of the Stipulation and Settlement Agreement (Motion).  They also contemporaneously filed their Stipulation.  The Parties request Commission approval of the Stipulation, vacation of the remaining procedural schedule, and waiver of response time.

7. Rule 51(d) provides “In addition to complying with the provisions of Rule 51(b), an application to construct, alter or abolish a railroad crossing shall include….[a] copy of the agreement between the railroad corporation, railroad, or street railway companies, which covers the construction, operation, and maintenance of the crossing.”

8. According to the Stipulation, filed simultaneously with the Motion, the parties’ agreement is subject to the condition that the parties executing “a contract for construction, operation, and maintenance of the subject crossing as required by 4 CCR 723-1-51(d)(1) in the form attached hereto as Exhibit A and incorporated herein by reference.”  The parties have agreed to the form in principal but no binding agreement is available for consideration.  The scope of the conditions gives rise to questions as to whether the parties have a meeting of the minds.  

9. The Stipulation also creates uncertainty as to what will occur if the agreement in the form attached to the Stipulation as Exhibit A is not executed and filed with the Commission on or before November 1, 2005.  

10. The Motion will be set for hearing coincident with the hearing on the merits of the Application in order to allow argument and inquiry of the parties as to the matters contemplated thereby.  It will be ruled upon by separate order.

11. The request for waiver of response time will be denied as moot because the response period provided by Commission rule has now expired.  

II. ORDER

A. It Is Ordered That:  

1. A hearing on the Unopposed Motion Requesting Approval of the Stipulation and Settlement Agreement filed jointly in this docket by the City of Loveland, Colorado and the Union Pacific Railroad Company is scheduled as follows:  

DATE:

November 1, 2005  

TIME:

9:00 a.m.  

PLACE:
Commission Hearing Room 
 

1580 Logan Street, OL2 
 

Denver, Colorado  

2. The Unopposed Motion Requesting Vacation of the Remaining Procedural Schedule is denied.

3. The request to waive response time to the Unopposed Motion Requesting Approval of the Stipulation and Settlement Agreement and Unopposed Motion Requesting Vacation of the Remaining Procedural Schedule is denied as moot.

4. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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