Before the Public Utilities Commission of the State of Colorado

Decision No. R05-1294-I
Docket No. 05A-256CP

R05-1294-IDecision No. R05-1294-I
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

05A-256CPDOCKET NO. 05A-256CP
IN THE MATTER OF THE APPLICATION OF BILL HOWARD, DOING BUSINESS AS UNIQUE TAXI & LIMOUSINE SERVICE, FOR A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY TO OPERATE AS A COMMON CARRIER BY MOTOR VEHICLE FOR HIRE.

interim Order of
administrative law judge
G. Harris Adams 
denying motion for summary
judgment or in the alternative
for dismissal or Order
in limine, modifying procedural
schedule and rescheduling Hearing

Mailed Date:  October 26, 2005

I. statement

1. This docket concerns the Application of Applicant Bill Howard, doing business as Unique Taxi & Limousine Service (Mr. Howard), for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire (the Application).

2. By Decision No. R05-1066-I, a hearing is set in this matter to commence in Delta, Colorado on October 25, 2005.

3. By Decision No. R05-1244-I, the undersigned Administrative Law Judge (ALJ) set a telephonic pre-hearing conference in anticipation of the hearing, in order to ensure that the parties were ready to proceed with the hearing and to address any prehearing matters (including pending motions).  

4. At the assigned date and time, the ALJ conducted a telephonic status conference.  An appearance was entered on behalf of Tazco, Inc., doing business as Sunshine Taxi (Tazco) by legal counsel and the remaining parties appeared pro se.

5. The ALJ initially recognized that Intervenor Tazco filed its Motion for Summary Judgment Requesting that the Portion of the Application that Seeks Authority from Points in Delta County to Points in Mesa County be Denied; and First Alternate Motion to Dismiss the Application or Second Alternate Motion in Limine on October 12, 2005 (Tazco’s Motion).  Pursuant to Decision No. R05-1243-I, Tazco’s request to shorten response time was granted and the deadline for responses to be filed was set for October 21, 2005.

6. As of the commencement of the prehearing conference, a review of the Commission’s file indicates that no party filed a response to Tazco’s Motion.  During the course of the prehearing conference, Mr. Howard stated that a response was filed with the Commission by facsimile to (303) 894-2065.
  Mr. Howard read his response that stated he would not be ready to proceed with the hearing on October 25, 2005, due to illness delaying his preparation.  The ALJ construed the statement as a request for continuance of the hearing date set for October 25, 2005.  No party opposed vacating the hearing set for October 25, 2005.  

7. By Decision No. R05-1284-I, the ALJ vacated the hearing set to commence on October 25, 2005.  

8. In order to determine whether an additional hearing date was necessary, the ALJ turned to Tazco’s Motion to the extent of the alternative request for relief to dismiss the application.

9. By Decision No. R05-1066-I (Mailed Date of September 6, 2005), Mr. Howard was required to file his list of witnesses and copies of exhibits on or before October 5, 2005.  Tazco argues the application should be dismissed in its entirety because Mr. Howard has not filed a list of witnesses and exhibits.  Mr. Howard responded that his list of witnesses and exhibits had been prepared and was filed on October 1, 2005.  The ALJ informed the parties that he did not receive such a filing, the Commission’s file does not include any such filing and counsel for Tazco stated that he was not served with such a filing.  

10. The ALJ recognizes that Mr. Howard’s failure to disclose information in accordance with Commission rules could prejudice Tazco in its preparation for hearing, or at least inhibit preparation.  However, dismissal is a harsh remedy, and even though it is the ultimate sanction for a party's failure to abide by the provisions of Rule 72, the ALJ is not willing to impose that sanction on a pro se applicant at this time, considering other necessary modifications to the procedural schedule of this docket. 

11. Thus, it was determined that a new hearing date would be set and that the procedural schedule would be modified.  Therefore, any prejudice or harm to Tazco may be negated.  In addition, recognizing administrative efficiency, Mr. Howard will be allowed an opportunity to cure the procedural defect in accordance with the modified procedural schedule adopted herein.  Therefore, Tazco’s motion to dismiss the application will be denied without prejudice.

12. Turning to Tazco’s primary request for relief, it asserts that undisputed facts show that, as a matter of law, the applicant cannot prove inadequacy of for-hire transportation service provided by Tazco to or from points in Mesa County, Colorado.  

13. The principles applicable to a motion for summary judgment are well known.  

Summary judgment is appropriate when the pleadings and supporting documents clearly demonstrate that no issues of material fact exist and the moving party is entitled to judgment as a matter of law.  A court must afford all favorable inferences that may be drawn from the undisputed facts to the nonmoving party, and must resolve all doubts as to the existence of a triable issue of fact against the moving party.  

Cotter Corporation v. American Empire Surplus Lines Insurance Company, 90 P.3d 814, 819 (Colo. 2004); see also A.C. Excavating, Inc. v. Yacht Club II Homeowners Association, Inc., 114 P.3d 862, 865 (same).  “Summary judgment is a drastic remedy and is never warranted except on a clear showing that there is no genuine issue as to any material fact.  People v. Hernandez & Associates, Inc., 736 P.2d 1238 (Colo. App. 1986).  Even if “it is extremely doubtful that a genuine issue of [material] fact exists[,] … summary judgment is not appropriate in cases of doubt.”  Abrahamsen v. Mountain States Telephone and Telegraph Company, 494 P.2d 1287, 1290 (Colo. 1972).  

14. The Colorado Supreme Court reviewed summary judgment mechanics as applied to a defendant’s request for entry of summary judgment in Ginter v. Palmer & Co., 585 P.2d 583 (Colo. 1978).  Applied in this docket, Tazco must make a convincing showing that entry of summary judgment is appropriate due to a lack of genuine issues of fact before Mr. Howard is obliged to respond as provided in Rule 56 C.R.C.P.  Ginter at 585.  

15. Similarly, in Continental Air Lines, Inc. v. Keenan, 731 P.2d 708, 713 (Colo. 1987), the Supreme Court outlined the burden of proof applicable in this motion for summary judgment.  The “initial burden of production on the moving party, which burden when satisfied then shifts to the nonmoving party, and an ultimate burden of persuasion, which always remains on the moving party.” Continental Air Lines, Inc. v. Keenan, 731 P.2d 708, 713 (Colo. 1987), citing 10A C. Wright, A. Miller & M. Kane, Federal Practice and Procedure § 2727 (2d ed. 1983).

16. Not bearing the burden of persuasion at trial, to prevail in summary judgment on an issue, Tazco may satisfy its initial burden of production by showing an absence of evidence in the record to support Mr. Howard’s case.  Continental Air Lines, Inc. v. Keenan, 731 P.2d 708, 713 (Colo. 1987).  Justice Brennan’s dissent in Celotex, discussed the mechanics:

Plainly, a conclusory assertion that the nonmoving party has no evidence is insufficient. Such a ‘burden’ of production is no burden at all and would simply permit summary judgment procedure to be converted into a tool for harassment. Rather, as the Court confirms, a party who moves for summary judgment on the ground that the nonmoving party has no evidence must affirmatively show the absence of evidence in the record. This may require the moving party to depose the nonmoving party's witnesses or to establish the inadequacy of documentary evidence. If there is literally no evidence in the record, the moving party may demonstrate this by reviewing for the court the admissions, interrogatories and other exchanges between the parties that are in the record. Either way, however, the moving party must affirmatively demonstrate that there is no evidence in the record to support a judgment for the nonmoving party.

Continental Air Lines, Inc. v. Keenan, 731 P.2d 708, 713 (Colo. 1987) citing Celotex Corp. v. Catrett, 106 S. Ct. 2548, 2557-58, 91 L. Ed. 2d 265, 279 (citations omitted).

17. The ALJ finds that Tazco failed to meet its burden of proof regarding the motion for summary judgment.

18. Mr. Howard seeks a Certificate of Public Convenience and Necessity to operate as a common carrier by motor vehicle for hire for the transportation of passengers and their baggage in taxi service between Delta County, Colorado, on the one hand, and to all points in Mesa County, Colorado, on the other hand. 

19. In his application, Mr. Howard asserted that the authority sought is necessary to adequately serve the public because “[t]here is no taxi service in Delta, Co. at this time and has not been for many months.”  See Application at ¶8

20. The theory of regulated monopoly governing this application requires that before a new carrier can be admitted into an area already served by existing carriers, the service of the existing carriers must be shown to be substantially inadequate.  Rocky Mountain Airways v. P.U.C., 181 Colo. 170, 509 P.2d 804 (1973).

21. The motion is not supported by any affidavit or demonstration of services offered and provided by Tazco or the adequacy thereof.  Thus, the facts must be established by the pleadings, interrogatories, and responses thereto.  

22. The sole grounds presented for Tazco’s motion for summary judgment is Mr. Howard’s response to two interrogatories.  Interrogatory No. 1 states:  “Does the Applicant contend that the for-hire transportation service provided by Sunshine Taxi to or from points in Mesa County, Colorado is inadequate in any respect?”  (Exhibit 2 to Tazco’s Motion).  Mr. Howard’s response states:  “Not any data available to me to make a judgment.”  (Exhibit 3 to Tazco’s Motion).  Interrogatory No. 2 follows up with two sub-part requests for additional information if the response to the Data Request No. 1 (presumably Data Request I.1.) is “anything other than an unqualified ‘no.’” (Exhibit 2 to Tazco’s Motion).  Finally, Mr. Howard submits three identical responses to Interrogatory No. 2 stating: “N/A”

23. Tazco argues that Mr. Howard’s discovery response is an admission that he has no evidence proving inadequacy in the service of Tazco to Mesa County.  Based thereupon, Tazco argues that the Applicant cannot meet an essential element of his burden of proof at hearing.

24. “Inadequacy,” is a term of art representing a mixed question of law and fact.  Tazco’s argument seeks to make the logical leap from questions of fact to Mr. Howard to the ultimate facts or legal conclusions of service inadequacy.  

25. While the logical leap may be possible, Mr. Howard’s response alone does not lead to any conclusion regarding Tazco’s service except that Mr. Howard had no data available to him at the time to draw a conclusion.  Tazco took no action to compel further response.  The asserted discovery response is also irreconcilable with Mr. Howard’s application in this docket.  

26. Any favorable inferences from undisputed facts and all doubts as to the existence of a triable issue of fact weigh against the moving party.  Further, even if there is unlikely to be a disputed issue of fact at hearing, the inference must weigh against the movant for summary judgment.  The potentially conflicting statements of Mr. Howard are not overcome by Tazco and there appears to be some controversy as to adequacy of taxi service in Delta County, Colorado.  Based upon the filed motion, Mr. Howard is entitled to show by evidence at hearing such circumstances as would make a prima facie case of substantial inadequacy.

27. Applying the governing legal principles, the facts that can be demonstrated by this asserted discovery do not meet the movant’s burden to affirmatively demonstrate that there is no evidence in the record to support a judgment for the nonmoving party.  The motion for summary judgment will be denied without prejudice.

28. Tazco seeks a final alternative relief.  In the event the motion for summary judgment and motion to dismiss are both denied, Tazco seeks a motion in limine precluding the Applicant from submitting any public witness testimony in support of the application.  The stated grounds are based upon the disclosure requirement provided in Rule 71(b)(6) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.  This alternative relief is denied without prejudice upon the same basis as the motion for dismissal addressed above.

29. Having resolved all aspects of Tazco’s Motion, the ALJ turned to the scope of issues for hearing and determination of an appropriate procedural schedule.

30. Following a discussion of the issues raised in the intervention of San Miguel Mountain Ventures, LLC, Mr. Howard stated that he wished to restrictively amend the application in two regards.  First he seeks to restrict the territorial scope of the application to exclude San Miguel County, Colorado.  Second, he seeks to restrict the scope of authority to strike the request for call-and-demand limousine, charter, and sightseeing service.  

31. The Notice of Application Filed dated June 27, 2005 (Notice), read that Mr. Howard applied:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 

passengers and their baggage, in taxi, call-and-demand limousine, charter, and sightseeing service, 

between all points in Delta County, Colorado, and from all points in Delta County, Colorado, on the one hand, to all points in the Counties of Mesa, Montrose, Ouray, San Juan, and San Miguel, State of Colorado, on the other hand. 

32. Based upon approval of the proposed amendment to the application, San Miguel Mountain Ventures, LLC orally stipulated with Mr. Howard that its intervention would be withdrawn.

33. In accordance with the stipulation, Mr. Howard proposes to amend the application to seek the following authority:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 

passengers and their baggage, in taxi service, 

between all points in Delta County, Colorado, and from all points in Delta County, Colorado, on the one hand, to all points in the Counties of Mesa, Montrose, Ouray, and San Juan, State of Colorado, on the other hand. 

34. Both of Mr. Howard’s amendments to the Application limit the territory and scope of authority originally sought by the Application and as provided in the Notice.  The amended common carrier authority sought by Mr. Howard is unambiguous, restrictive in nature, and enforceable.  Therefore, the amendments to the Application will be accepted and the intervention previously filed by San Miguel Mountain Ventures, LLC is withdrawn. 

35. To provide the parties adequate time to prepare, file, and serve their respective lists of witnesses and copies of exhibits, and to prepare for hearing, the hearing in this matter will be rescheduled to November 10, 2005 at 10:00 a.m.  The parties confirmed availability for hearing at such time.  Also, all parties agreed that the newly scheduled hearing will be held in Grand Junction, Colorado, rather than in Delta, Colorado.  

36. During the course of the prehearing conference, Mr. Howard stated that his list of witnesses and copies of exhibits were prepared and available.  Accordingly, Mr. Howard shall file and serve its list of witnesses and copies of its exhibits no later than October 31, 2005.  All other parties may file or supplement, as appropriate, lists of witnesses and copies of its exhibits no later than November 7, 2005.  The parties agreed to this schedule.  

37. In recognition of the short time between disclosures and the hearing date, Tazco requested that accommodation be made in the procedural schedule for the filing of a motion for summary judgment.  The ALJ finds this a reasonable request and will establish a deadline for filing any pretrial motions, and response time thereto, as set forth below.

38. In its Notice, the Commission informed the parties of the filing requirements contained in Rule 72, 4 CCR 723-1. Those requirements include, among other things, each party's obligation to file a list of the witnesses the party intends to call at the hearing and copies of each exhibit the party intends to offer into evidence at the hearing.  Further, the parties were informed that no witness will be permitted to testify and no exhibit will be received in evidence, except in rebuttal, unless filed and served as provided in the Notice.

39. The parties were further reminded of these obligations in the prior procedural Orders including Decision Nos. R05-1066-I and R05-0994-I.

40. The ALJ reminds the parties that the Commission’s rules govern this proceeding to ensure fairness of the hearing process and that all parties are informed of possible witnesses and exhibits in advance of the hearing.  It is the responsibility of each party to review and comply with the Commission’s rules and decisions.  Without limitation, specific attention is called to the procedure ordered herein and the requirement that, except as modified herein, all filings with the Commission must also be served upon all other parties in accordance with Rule 7(b), 4 CCR 723-1.  Additionally, Rule 22(d)(6), 4 CCR 723-1, requires that pleadings transmitted by facsimile for purposes of filing must be followed by filing the original and number of copies required by the Commission’s rule within one business day.

41. Finally, as the only pro se party proceeding to hearing, Mr. Howard should keep in mind, that it is up to him to present evidence that supports his application at the hearing, and that he, as the applicant, has the burden of proof.  See Rule 82, 4 CCR 723-1.  Failure to meet the burden of proof at hearing will result in dismissal of the application.

42. In anticipation of the rescheduled hearing, the undersigned ALJ is setting a telephonic prehearing conference in order to ensure that the parties are ready to proceed with the hearing and to address any prehearing matters, including pending motions.  Finally, any party may raise any additional issue.  

II. order

A. It Is Ordered That:

1. The procedural schedule established in Decision No. R05-1066-I, dated September 6, 2005, is modified as set forth below.

2. Mr. Howard’s request to amend the application is granted.  The application is amended and, unless further restricted, any authority granted to Applicant in this proceeding shall read as follows:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 

passengers and their baggage, in taxi service, 

between all points in Delta County, Colorado, and from all points in Delta County, Colorado, on the one hand, to all points in the Counties of Mesa, Montrose, Ouray, and San Juan, State of Colorado, on the other hand. 

3. The intervention previously filed by San Miguel Mountain Ventures, LLC is withdrawn.

The hearing in this matter shall be conducted at the following date, time, and place:  

DATE: 
November 10, 2005 


TIME:

10:00 a.m.


PLACE:
State Services Building 




222 S. 6th Street




3rd Floor, Room 301




Grand Junction, Colorado

4. Bill Howard, doing business as Unique Taxi & Limousine Service, must file and serve his list of witnesses and copies of his exhibits to be presented at hearing on or before October 31, 2005.  All intervenors must supplement or file, as applicable, their respective list of witnesses and copies of exhibits to be presented at hearing on or before November 7, 2005.

5. Any pretrial motions must be filed on or before November 3, 2005.  Any desired responses to any motions filed shall be due upon the sooner of seven calendar days following service of the motion or November 8, 2005.

6. A telephonic prehearing conference in this docket is scheduled as follows:  

DATE:

November 9, 2005  

TIME:

12:00 p.m.  

PLACE:
The Administrative Law Judge (ALJ) will initiate a telephone conference call beginning promptly at the above-stated time.  Parties will be contacted sequentially in the following order and telephone contact number:

Mr. Bill Howard, (970) 874-3474; and

Mr. Charles Williams, Esq., Tazco, Inc., (303) 831-9006.

a.
If a party wishes to participate in the prehearing conference, they must be available for the telephone conference at the telephone number listed above five minutes before the time set and must take any steps necessary to keep the telephone lines open for the call. 

b.
If a party is to be reached at a telephone number other than the telephone number listed above, counsel must advise the ALJ at least 24 hours in advance of the hearing.

c.
Any party failing to accept the telephone call when placed by the ALJ, will waive participation in the conference.

d.
If the use of written documents is anticipated at a telephone hearing, counsel must ensure that the ALJ and opposing counsel have copies of the documents in time for adequate review before the telephone hearing.

e.
The ALJ prefers and expects that participants will appear by telephone; however, personal appearances will be accommodated. 

7. This prehearing conference is set in anticipation of the hearing set for November 10, 2005 in order to ensure that the parties are ready to proceed with the hearing and to address any pre-hearing matters, including pending motions.  Parties may raise any additional issues as well.  

8. For the remainder of the procedural schedule, parties shall serve all pleadings upon all other parties, and the Administrative Law Judge, by hand-delivery or overnight delivery for receipt the following business day.  

9. The parties shall follow the procedures and shall make the filings set forth above.  

This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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� This facsimile was not received by the ALJ and is not in the Commission’s file.  The ALJ notes that pursuant to Rule 22(d)(6) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, pleadings transmitted by facsimile for purposes of filing must be followed by filing the original and number of copies required by the Commission’s rule within one business day.  Mr. Howard gave no indication that he mailed the pleading to the Commission.
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