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I. statement  

1. On August 11, 2005, Art Incorporated (Applicant) filed a verified Application to Operate as a Contract Carrier by Motor Vehicle for Hire (Application).  That filing commenced this proceeding.  

2. The Commission gave public notice of the Application, established a 30-day intervention period, and established a procedural schedule.  Notice of Applications Filed dated August 22, 2005 at 1.  

3. On September 22, 2005, Golden West Commuter, LLC (Intervenor), filed its Notice of Intervention by right.  Intervenor opposes the Application and is represented by counsel.  The intervention period has expired, and no other person intervened or petitioned for leave to intervene.  The only parties in this matter are Applicant and Intervenor.  

4. On September 29, 2005, the Commission issued an Order Setting Hearing and Notice of Hearing.  That Order set the hearing in this matter for October 24, 2005.  In addition, the Order notifies the parties that the Commission deemed the Application complete as of September 29, 2005.  

5. On October 4, 2005, the Administrative Law Judge (ALJ) issued Decision No. R05-1204-I.  In that Order, inter alia, the ALJ ordered that Applicant, on or before October 17, 2005, do one of the following:  either make a filing explaining why it was not required to have legal counsel
 or obtain legal counsel who would enter her/his appearance on or before October 17, 2005.  Applicant was advised "that failure to make the filing described in [Decision No. R05-1204-I at ¶ 14] will result in a finding that Applicant must be represented by counsel" and of the consequences of such a finding.  Id. at ¶ 17.  

6. Review of the Commission's file in this matter reveals that, as of the date of this Order, Applicant has made no filing with respect to legal counsel and that no attorney has entered an appearance on behalf of Applicant.  In addition, Applicant has not requested additional time within which to comply with the requirements of Decision No. R05-1204-I.  

7. Rule 4 Code of Colorado Regulations (CCR) 723-1-21(a) requires a party in a proceeding before the Commission to be represented by counsel unless one of the following exceptions applies:  (a) the person is “an individual who is a party to [the] proceeding and who wishes to appear pro se [to represent] only his individual interest” (Rule 4 CCR 723-1-21(b)(1)); or (b) the person appears “on behalf of a closely held corporation, [but] only as provided in § 13-1-127, C.R.S.” (Rule 4 CCR 723-1-21(b)(2)).  The Commission has emphasized that this requirement is mandatory and has found that, if a party does not meet the criteria of Rule 4 CCR 723-1-21(b), filings made by non-attorneys on behalf of that party are void and of no legal effect and that non-attorneys may not participate in Commission adjudicative proceedings on behalf of that party.  See, e.g., Decisions No. C04-1119 and No. C04-0884.  

8. Applicant is a party in this proceeding and is not represented by counsel.  

9. Applicant is a corporation and not an individual.  Thus, Rule 4 CCR 723-1-21(b)(1) does not apply to it.  

10. Applicant bears the burden of establishing its entitlement to appear without legal counsel pursuant to Rule 4 CCR 723-1-21(b)(2).  Applicant has not provided information from which one might determine whether it meets the requirements of Rule 4 CCR 723-1-21(b)(2).  As a result, the ALJ finds that Applicant has not met its burden of proof and that Applicant must be represented by legal counsel in this proceeding.  The legal counsel must be an attorney at law currently in good standing before the Supreme Court of the State of Colorado and may enter an appearance up to commencement of the hearing scheduled for October 24, 2005.  

11. The ALJ will order that, until such time as it is represented by counsel, Applicant will not be permitted to make or to respond to a filing in this matter and will not be permitted to participate as a party during the hearing in this matter.
  This means that in this case Applicant cannot present witnesses, cross-examine witnesses, make opening or closing statements, make motions, respond to motions, or do any act which constitutes the practice of law.  See generally Denver Bar Association v. Public Utilities Commission, 154 Colo. 273, 391 P.2d 467 (1964) (discussing types of actions which constitute practice of law); People v. LaPorte Church of Christ, 830 P.2d 1150, 1152 (Colo. App. 1992) (same).  

II. ORDER  

A. It Is Ordered That:  

1. Art Incorporated must be represented by legal counsel if it wishes to participate in this docket.  

2. Until such time as counsel for Art Incorporated enters an appearance in this docket, Art Incorporated cannot participate in the hearing in this docket and cannot make or respond to any filing in this docket.  

3. Counsel for Art Incorporated may enter an appearance up to commencement of the hearing scheduled in this matter for October 24, 2005 at 9 a.m.  

4. This Order is effective immediately.  
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�  The information to be provided in that filing is set out in Decision No. R05-1204-I at ¶ 12.  


�  The ALJ will lift the restrictions if Applicant retains counsel for this proceeding.  The attorney must enter an appearance.  
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