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I. statement  
1. On October 15, 2004, Lake Durango Water Company (Applicant) filed an Application in which it seeks authorization to proceed with construction of the Lightner Creek Project, authorization to enter into an agreement with Tierra Hermosa, LLC for taps as payment for the development of the Lightner Creek Project, and other authorization as stated in the Application (Project Application).  Applicant supplemented the Project Application by a filing made on November 1, 2004.  The Project Application commenced Docket No. 04A-424W.  

2. The Commission gave public notice of the Project Application and established an intervention period.  Notice of Application Filed, dated October 20, 2004.  

3. Also on October 15, 2004, Applicant filed an Application in which it seeks authorization to access funds in its Capital Improvement Escrow Account (CIE Account) to pay for an engineering study for development of the Lightner Creek Project (Engineering Application).  Applicant supplemented the Engineering Application by a filing made on November 1, 2004.  The Engineering Application commenced Docket No. 04A-525W.  

4. The Commission gave public notice of the Engineering Application and established an intervention period.  Notice of Application Filed, dated October 20, 2004.  

5. Durango West Metropolitan District No. 1, Durango West Metropolitan District No. 2, the Board of County Commissioners of La Plata County, Colorado, and Staff of the Commission intervened in both dockets.  Decisions No. R04-1453-I and No. R04-1454-I.  Shenandoah Homeowners Association, Inc.; the Rafter J Association, Inc.; the Shenandoah Highlands Homeowners Association; and Mr. Barton K. Cross were permitted to intervene in both proceedings.  Decision No. R04-1580-I.  

6. The Commission deemed both Applications complete.  Applicant waived the provisions of § 40-6-109.5, C.R.S., as to both the Project Application and the Engineering Application.  Decision No. R04-1580-I.  

7. By Decision No. R05-0216-I, the Administrative Law Judge (ALJ) adopted a procedural schedule and hearing dates.  That procedural schedule was later modified by Decision No. R05-0951-I.  At present, the scheduled hearing dates are November 30, 2005 and December 1, 2, and 5, 2005.  

8. On July 26, 2005, counsel for Shenandoah Homeowners Association, Inc.; the Rafter J Association, Inc.; and the Shenandoah Highlands Homeowners Association (collectively, HOAs or Associations), filed a Motion and Notice to Withdraw as Counsel.  The ALJ granted that motion and required the HOAs to obtain new counsel by a specified date.  Decision No. R05-0976-I.  The Associations did not retain new counsel.  As a result, the ALJ issued Decision No. R05-1094-I in which she limited the participation of the now-unrepresented HOAs in this consolidated proceeding.  

9. On September 22, 2005, Mr. Gary L. Norton served a Motion for Leave to Intervene Out of Time (Norton Motion).  In that filing Mr. Norton represents that  he "is a retail customer of [Applicant] and President of the Shenandoah Highlands Homeowners Association."  Norton Motion at 1.  Mr. Norton recounts the history (outlined above) of the Shenandoah Highlands Homeowners Association's participation in this proceeding.  He states that he has a right to intervene because the CIE Account was created from payments made solely by retail customers and for the benefit of Applicant's customers, of which he is one, and that he is a trust account beneficiary.  Id. at 4.  Mr. Norton also argues that he ought to be granted permission to intervene because he is a member of the retail class of customers which pay into the CIE Account and because his interest in the Applications is not otherwise protected.  Id. at 3.  

10. On September 22, 2005, Mr. Thomas D. Brossia filed a Motion for Leave to Intervene Out of Time (Brossia Motion).
  In that filing Mr. Brossia represents that  he "is a retail customer of [Applicant] and is a member and on the water committee of the [Shenandoah Highlands Homeowners] Association."  Brossia Motion at 1.  In addition, Mr. Brossia states that he has "represented the [Shenandoah Highlands Homeowners] Association in various water matters, including the subject applications."  Id.  Mr. Brossia recounts the history (outlined above) of the Shenandoah Highlands Homeowners Association's participation in this proceeding, states his opinion that "retail customers should be represented" in this consolidated proceeding because the CIE Account was created from payments made solely by retail customers and because the wholesale and retail customer classes are treated differently with respect to rates, and asks for permission to intervene "in his individual capacity."  Id. at 2.  

11. Each cites Commission Decision No. C05-1018 in support of his motion.  In that Decision the Commission denied the HOAs' request that they be permitted to appear without counsel in this consolidated proceeding.  As pertinent here, the Commission observed that "the members of the homeowner's [sic] associations may participate in the subject proceeding in their individual capacities."  Id. at ¶ 22.    

12. The response time to the Motions has expired.  Review of the Commission's file in this matter shows that no one responded to either motion.  Each motion is unopposed.  

13. Each motion states good cause.  As no response to either motion was filed, no party will be prejudiced by granting the Motions.  The Motions establish that, as retail customers of Applicant, both Mr. Norton and Mr. Brossia satisfy the requirements for intervention by permission.  Rule 4 Code of Colorado Regulations (CCR) 723-1-64(b)(1) (one seeking to intervene by permission must have “a substantial interest in the subject matter of a proceeding”); Decision No. C04-0722 at ¶ 10 (one seeking to intervene by permission must “show a current non-speculative interest that will be affected”).  In addition, the Motions state good cause for their late-filing; and there was no unreasonable delay in the filing of the Motions after the Commission entered its Order denying the request of the HOAs to proceed without counsel.  

14. The Norton Motion will be granted, subject to the conditions discussed below.  Mr. Norton will be permitted to intervene out of time and as an individual.  As Mr. Norton will represent only his personal interest, he need not obtain counsel in this matter.  

15. The Brossia Motion will be granted, subject to the conditions discussed below.  Mr. Brossia will be permitted to intervene out of time and as an individual.  As Mr. Brossia will represent only his personal interest, he need not obtain counsel in this matter.  

16. The following conditions apply to the interventions of Messrs. Norton and Brossia:  First, each may represent only his own personal interests.  He may not present any witness other than himself; and he may not testify with respect to the interests of, or act as a representative of, any homeowners association or any other person.  In all respects each may act on his own behalf by (for example) testifying, examining witnesses, and making motions and other filings.  Second, the ALJ expects Messrs. Norton and Brossia -- and all other parties -- to follow the Rules of Practice and Procedure for proceedings before the Commission.  Rules found at 4 CCR 723-1.
  Third, Messrs. Norton and Brossia take this proceeding as they find it.  Thus, absent further Order, the procedural schedule and the hearing dates established in, as well as the other matter discussed in, Decision No. R05-0951-I and other Orders apply to these intervenors as to all other parties.  

For the convenience of the parties, the ALJ repeats here the procedural schedule:  (a) on or before September 30, 2005, Applicant will file its direct testimony and exhibits;
 (b) on or before October 28, 2005, each intervenor will file its or his answer testimony and exhibits; 

17. (c) Applicant will present its rebuttal testimony orally at the hearing; (d) each intervenor will present its or his cross-answer testimony
 orally at the hearing; (e) on or before November 23, 2005, each party will file its or his corrected testimony and exhibits; (f) on or before November 23, 2005, each party will file its or his prehearing motions;
 (g) on or before November 25, 2005, the parties will file any stipulation reached; and (h) hearing will be held in Durango, Colorado, on November 30, 2005 and December 1, 2, and 5, 2005.  Whether post-hearing statements of position will be filed, whether response should be permitted, and the date(s) for submission will be considered at the conclusion of the hearing.  

18. The parties are advised that the ALJ will be unavailable from noon on November 18, 2005 through close of business on November 28, 2005.  Nonetheless, the established filing dates remain in effect.  Should the parties need to have an ALJ resolve any issue during this period, the parties should contact the Commission's Chief Administrative Law Judge (telephone no.:  303.894.2840) for assistance.  

II. ORDER
A. It Is Ordered That:  
1. The Motion for Leave to Intervene Out of Time filed by Mr. Gary L. Norton is granted, subject to the conditions discussed above.  

2. Mr. Gary L. Norton is an intervenor representing his own interests in this consolidated proceeding.  

3. The Motion for Leave to Intervene Out of Time filed by Mr. Thomas D. Brossia is granted, subject to the conditions discussed above.  

4. Mr. Thomas D. Brossia is an intervenor representing his own interests in this consolidated proceeding.  

5. This Order is effective immediately.  
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�  Collectively, the filings are referred to as the Motions.  


�  These rules are available on the Commission's website (� HYPERLINK "http://www.dora.state.co/puc" ��www.dora.state.co/puc�) or in hard copy from the Commission's document room.  


�  Applicant filed the Direct Testimony and Exhibits of Robert P. Johnson on September 30, 2005 and supplemented this filing on October 5, 2005.  


�  Cross-answer testimony may respond only to answer testimony filed by another intervenor.  It is not an opportunity to provide sur-rebuttal to the Applicant’s rebuttal testimony.  


�  Responses to these motions may be made orally at the hearing.  These motions will be taken up as preliminary matters on the first day of hearing.  Motions pertaining to discovery issues are addressed in Decision No. R05-0951-I at ¶ 12.  
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