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I. STATEMENT  
1. On April 12, 2005, YMCA of the Rockies (YMCA or Complainant) filed a Formal Complaint, Motion to Maintain Status Quo and Suspend Respondent's Proposed Termination of Business Agreement Pending Resolution of Complaint, [and] Motion for Modification of Certain Rule 72 Procedural Requirements.  The filing commenced this docket.  

2. On April 13, 2005, the Commission gave notice of the Formal Complaint to Xcel Energy, doing business as Public Service Company of Colorado (Public Service, PSCo, or Respondent).  Order to Satisfy or Answer dated April 13, 2005.  

3. Also on April 13, 2005, the Commission issued its Order Setting Hearing and Notice of Hearing.  That Order set the hearing in this matter for June 14, 2005.  This hearing date was subsequently vacated by Decision No. R05-0596-I.  

4. The Commission directed that an Administrative Law Judge (ALJ) hear this matter.  The case was assigned to the undersigned ALJ.  

5. Staff of the Commission (Staff) was granted leave to intervene.  Decision No. R05-0625-I.  In that same Order, Mesa State College was granted leave to participate as amicus curiae.  Complainant, Respondent, and Staff are the active parties in this proceeding.  

6. With its Complaint YMCA filed a Motion to Maintain Status Quo and Suspend Respondent's Proposed Termination of Business Agreement Pending Resolution of Complaint.  By Decision No. R05-0492-I, inter alia, the ALJ granted this motion with conditions.  Upon joint motion of the parties, the ALJ later vacated as moot the portions of that Order granting the Motion to Maintain Status Quo because the parties entered into a voluntary agreement to maintain the status quo.
  Decision No. R05-0596-I.  

7. On April 22, 2005, Respondent filed a Motion to Dismiss Complaint; this motion rested on Colo.R.Civ.P. 12(b)(5), failure to state a claim upon which relief can be granted.  On May 6, 2005, Complainant filed its Response in opposition to the motion.  The ALJ heard oral argument on the motion.  By Decision No. R05-0596-I, the ALJ denied the motion to dismiss.  

8. On May 24, 2005, Public Service filed its Answer in this matter.  The Answer put the Complaint at issue.  

9. In this proceeding several procedural schedules and hearing dates were established and subsequently vacated.  By Decisions No. R05-0935-I and No. R05-0986-I, the ALJ established the final procedural schedule for this proceeding.  By Decision No. R05-1074-I, the ALJ established hearing dates of September 26 and 27, 2005.  By oral ruling on September 22, 2005, the ALJ vacated the hearing dates.
  

10. Complainant filed a Designation of Hostile Witnesses.  In addition, it filed the Testimony and Exhibits of Ronald J. Binz and the Direct Testimony of Scott Pope.  PSCo filed a Motion to Strike Portions of those direct testimonies, and Staff filed a Motion to Strike Portions of the testimony of Mr. Binz.  YMCA filed a Combined Response in which it opposed both motions to strike.  By Decision No. R05-0895-I, the ALJ granted in part the motion to strike filed by PSCo and denied in its entirety the motion to strike filed by Staff.  

11. Staff filed the Answer Testimony of Billy Kwan.  Respondent filed a Motion to Strike Portions of that testimony.  Staff and Complainant each filed a response in opposition to that motion.  By Decision No. R05-1067-I, the ALJ denied in its entirety the motion to strike.  

12. Public Service filed the Answer Testimony and Exhibits of Donald J. Basler, the Answer and Exhibits Testimony of Ted L. Niemi, and the Answer and Exhibits Testimony of Richard A. Keyser.  

13. YMCA filed the Rebuttal Testimony and Exhibits of Ronald J. Binz.  

14. PSCo filed the Cross-Answer Testimony of Ted L. Niemi.  

15. On September 7, 2005, Public Service filed a Motion for Summary Judgment (Motion).  By oral ruling the ALJ shortened the response time to the Motion.
  On September 13, 2005, YMCA filed its Response in opposition to the Motion (Response).  

16. On September 21, 2005, the ALJ heard extensive oral argument on the Motion.  All parties, including amicus curiae, were present; were represented; and were given the opportunity to present oral argument on the Motion.  

17. The ALJ held a telephone conference with all parties, including amicus curiae, on September 22, 2005.  At that time the ALJ announced her decision to grant the Motion and vacated the scheduled hearing.  This Decision memorializes the oral ruling to grant the Motion and to enter summary judgment in favor of Public Service.  

18. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.  

II. FINDINGS OF FACT, DISCUSSION, AND CONCLUSION  
19. YMCA is a not for profit, private corporation in good standing in Colorado.  Complainant operates various facilities in the State of Colorado.  

20. Public Service is a Colorado corporation in good standing.  PSCo is a public utility which, as pertinent here, owns and operates facilities used in the provision of regulated natural gas service, including natural gas transmission service, to its customers in Colorado.  

21. Intervenor Staff is Litigation Staff of the Commission.  

22. Amicus curiae Mesa State College is a Colorado institution of higher education organized under § 23-53-101, C.R.S., et seq., and is authorized to participate in this proceeding pursuant to § 23-53-102(1)(a)(II), C.R.S.  

23. No party questions the Commission's jurisdiction in this matter.  The facts establish that the Commission has subject matter jurisdiction over this Complaint proceeding and has personal jurisdiction over the parties.  

A. Undisputed Facts.  

24. The facts pertinent to deciding the Motion are not in dispute.
  

25. Among the facilities owned and operated by Complainant is a camp outside Granby, Colorado.  This camp is known as Snow Mountain Ranch, is a campus-like facility, and has at least two dozen buildings which use natural gas.  

26. In 1997 YMCA was a gas sale customer of PSCo.  In that year Public Service actively solicited YMCA to become a PSCo gas transportation customer.  

27. In 1999 YMCA and PSCo signed a Firm Gas Transportation Service Agreement (1999 Agreement) for transportation
 of natural gas to Snow Mountain Ranch.  Thus, YMCA became a gas transportation customer of Public Service.  The 1999 Agreement was terminated near the end of 2000 by consent of the parties because Western Natural Gas, the gas supplier then used by Complainant, went out of business.  

28. Following termination of the 1999 Agreement, Complainant became a sales customer of Respondent with respect to Snow Mountain Ranch.  YMCA's sales customer status continued for a little over one year.  

29. On January 1, 2002, YMCA and PSCo entered into a Firm Gas Transportation Service Agreement - Contract No. 117260 (2002 GTSA) for transportation of natural gas to Snow Mountain Ranch.  Pursuant to this agreement YMCA again became a gas transportation customer of PSCo.  The terms of this agreement, and Public Service's actions with respect to this agreement, are the subject of the Complaint.  

30. There are three provisions of the 2002 GTSA which are of particular interest with respect to the Motion:  §§ 1 and 5 and Exhibit A.  Section 1 provides:  

Shipper [i.e., YMCA] acknowledges and agrees that gas transportation service provided [under the 2002 GTSA] is subject to the terms and conditions of [PSCo]'s applicable gas transportation tariff as on file and in effect from time to time with the Public Utilities Commission of the State of Colorado (Commission) and such terms and conditions which are incorporated herein as part of this Agreement.  

In addition, § 5 provides:  

Term - Effective Date:  Service [under the 2002 GTSA] shall begin as of January 1, 2002.  Unless otherwise mutually agreed, Firm Capacity Service shall continue through the end of the current Contract Year, and from year to year thereafter until terminated as of the end of any Contract Year by either party upon thirty (30) days written notice.  

Finally, Exhibit A to the GTSA identifies the firm delivery points for the natural gas to be delivered under the agreement.  As pertinent here, that Exhibit also sets out the monthly Specific Facility Charge for YMCA under the agreement and states "Term of Rate April 30, 2002."  

31. In July 2003, YMCA secured a long-term contract to purchase natural gas from Kerr-McGee Energy Services.  Complainant obtained very favorable rates for natural gas under that contract, which became effective on January 1, 2004 and will expire on December 31, 2006.  

32. Public Service refers to its arrangement with YMCA at Snow Mountain Ranch as consolidated metering.
  PSCo delivers natural gas to a consolidated meter installed at or near the boundary of the Snow Mountain Ranch.  The gas is metered at that location and then travels through and by means of PSCo-owned facilities from the consolidated meter to the individual buildings and facilities on the Snow Mountain Ranch campus.  Behind the consolidated meter are approximately 80 individual meters, each of which is located at or near a YMCA-owned building or facility and at the end of PSCo's facilities.  This configuration and arrangement have existed at least since the commencement of the 2002 GTSA.  

33. On November 22, 2004, Public Service sent YMCA a written Notice of Termination.  PSCo stated:  

We have determined that [the consolidated meter] arrangement is inconsistent with the terms and conditions of PSCo's Colorado Public Utilities Commission gas tariff and may be unjustly discriminatory in violation of the Colorado Public Utilities Law.  PSCo hereby gives notice of its election to terminate the [2002 GTSA], and to discontinue this consolidated metering arrangement, effective after the [2002 GTSA]'s contract year now in effect, or May 1, 2005.  

Id. at 1.  In that letter PSCo also informed YMCA that there were three options available to Complainant:  become a sales customer with respect to all buildings and facilities at Snow Mountain Ranch (with service metered at each of the 80 or so meters), secure transportation service for some buildings and facilities at Snow Mountain Ranch by entering into a new gas transportation agreement (with attendant requirements), or authorize the addition of some or all buildings and facilities at Snow Mountain Ranch to a master agreement held by a gas supplier.  Id. at 2.  PSCo concluded by stating (at id.) that  

[a]ny facilities not served under your own or a third party gas transportation service agreement will be returned to firm gas sales service under PSCo's Rate Schedule CG (Commercial Gas) effective upon the termination of the [2002 GTSA].  Please note that any facility converting from firm gas transportation to CG sales service is required to remain on PSCo sales service for a minimum period of one year before being permitted to return to gas transportation service.  

34. When attempts to resolve this matter proved unsuccessful, YMCA brought the Complaint "based upon PSCo's violation of its gas transportation tariffs and its breach of the" 2002 GTSA.  Complaint at 1.  In view of the voluntary agreement preserving the status quo, which agreement will expire on October 31, 2005, YMCA continues to receive natural gas transportation service from Public Service pursuant to the 2002 GTSA.  

35. Public Service has on file with the Commission tariffs which govern its natural gas transportation service.  Gas Transportation Terms and Conditions at Sheets T1 through and including T62.  In addition, PSCo has on file Schedule TF which governs firm gas transportation service, the service which YMCA uses.  Firm Gas Transportation Service Schedule TF at Sheets 30 through and including 30H.  Further, natural gas transportation service is also governed by Public Service's Rules and Regulations for Natural Gas Service found in Tariff Sheet R1 et seq.  Should "conflict exist[] between Company's Gas Transportation Terms and Conditions and the Rules and Regulations for Natural Gas Service, the Gas Transportation Terms and Conditions shall control."  Tariff Sheet T1A at General Statement.  Finally, natural gas transportation service is provided in accordance with the Gas Transportation Rules, 4 Code of Colorado Regulations (CCR) 723-17.  

36. The 2002 GTSA is identical to the pro forma Firm Gas Transportation Service Agreement found at Sheets No. T26 through T31 of the Gas Transportation Terms and Conditions.
  The pro forma Firm Gas Transportation Service Agreement was filed pursuant to Decision No. C00-0801, issued in Docket No. 99S-609G.    

37. Public Service's Gas Transportation tariff defines "Contract Year" as "[t]he period from May 1 through the following April 30 or such other period as specified by Company in the Gas Transportation Service Agreement."  Gas Transportation Terms and Conditions at Sheet T2.  

B. Applicable Legal Standard.  

38. The principles applicable to a motion for summary judgment are well-known.  

Summary judgment is appropriate when the pleadings and supporting documents clearly demonstrate that no issues of material fact exist and the moving party is entitled to judgment as a matter of law.  A court must afford all favorable inferences that may be drawn from the undisputed facts to the nonmoving party, and must resolve all doubts as to the existence of a triable issue of fact against the moving party.  

Cotter Corporation v. American Empire Surplus Lines Insurance Company, 90 P.3d 814, 819 (Colo. 2004); see also A.C. Excavating, Inc. v. Yacht Club II Homeowners Association, Inc., 114 P.3d 862, 865 (same).  Summary judgment “is a drastic remedy, to be granted only when there is a clear showing that the controlling standards have been met.”  HealthONE v. Rodriguez, 50 P.3d 879, 887-88 (Colo. 2002).  Even if “it is extremely doubtful that a genuine issue of [material] fact exists[,] … summary judgment is not appropriate in cases of doubt.”  Abrahamsen v. Mountain States Telephone and Telegraph Company, 494 P.2d 1287, 1290 (Colo. 1972).  For purposes of a motion for summary judgment, a fact is material if it will affect the outcome of the case.  Gadlin v. Metrex Research Corporation, 76 P.3d 928 (Colo. App. 2003).  

39. These are the principles applied to the Motion.  

C. Grant of Summary Judgment.  

40. In its Motion at 8-12, Public Service argues that it may terminate the 2002 GTSA at-will and without cause so long as the termination comports with the requirement of § 5 of that agreement.  First, PSCo points out that the terms of the 2002 GTSA are the same as those of the pro forma agreement approved by the Commission and contained in tariffs; and Public Service states that, by terminating the agreement, it is not proposing to change the terms of the 2002 GTSA.  As a result, PSCo asserts that, contrary to YMCA's position on this point, there is no need to obtain Commission approval of the termination of the agreement.  Second, Public Service argues that the termination of the 2002 GTSA is not termination of service to YMCA and cites the options set out in the Notice of Termination (discussed above) as support.  Third, PSCo argues that termination-at-will clauses are enforceable and that the Commission would have required PSCo to change the pro forma agreement to make it clear that termination could occur only for cause if that had been the Commission's intent.  Absent such a stated restriction and in light of the clear language of § 5 of the 2002 GTSA, Public Service urges the Commission to find that its Notice of Termination was properly given.
  

41. In its Response at 4-9, YMCA argues that PSCo cannot terminate service under the 2002 GTSA without cause and that Public Service's reliance on § 5 of the 2002 GTSA is unpersuasive.  In support of this argument YMCA cites tariff provisions which "set forth various conditions for obtaining transportation service" (Response at 4), from which Complainant concludes that the cited tariff provisions "clearly require PSCo to provide service so long as these conditions are met" (id. at 7).  In addition, YMCA relies on the deposition testimony of PSCo witness Ted L. Niemi, who testified that PSCo is "obligated to serve" if a customer or applicant meets the requirements necessary for service.  Id. at 8.  Finally, YMCA asserts that the Notice of Termination supports its position because that Notice contains statements setting forth PSCo's asserted "cause" underlying the Notice.
  YMCA summarizes its argument on this issue thusly:  

Public Service's reliance upon Section 5 of the form Transportation Service Agreement is unavailing.  A form provision allowing termination to occur only at the end of a Contract Year, see Sheet 27, cannot be interpreted to trump an express tariff duty to serve.  Rather, Section 5 must be construed as addressing only timing for termination (end of a Contract Year), and other provisions of the tariff must be given effect as defining the causes for termination.  

Id. at 9.
    

The Motion presents the following questions:  (a) whether Public Service, unilaterally and without cause, can terminate service under the 2002 GTSA; and (b) the meaning 

42. of the phrase "Contract Year" as used in the 2002 GTSA.  As to each of these questions, there are no genuine issues of material facts to be resolved.  In addition, as stated by YMCA's counsel at the oral argument on the Motion, these two questions are legal issues.  Thus, as to the two stated issues, the Motion is ripe for determination by summary judgment.  

43. The first question is whether, pursuant to § 5 of the 2002 GTSA, Public Service, unilaterally and without cause, can terminate service under the 2002 GTSA.  

44. In Colorado, "[w]here a contract provides for a manner in which termination can be effected, then those provisions must ordinarily be enforced as written."  McDonald's Corporation v. Rocky Mountain McDonald's, Inc., 42 Colo. App. 143, 144, 590 P.2d 519, 521 (1979).  See also Lowell Staats Mining Company, Inc. v. Pioneer Uravan, Inc., 596 F. Supp. 1428, 1430-31 (D.Colo. 1984) (applying Colorado contract law, summary judgment granted because termination provision "clearly intended to allow termination by either party upon six months prior notice, provided that said termination would not occur before September 15, 1981.  This is the unambiguous and plain meaning of the language of the contract.") and cases cited there; Ace Flying Service, Inc. v. Colorado Department of Agriculture, 141 Colo. 467, 348 P.2d 962 (1960) (rejecting contention that conditions should be read into termination provision).  

45. Applying these principles and for the reasons discussed below, the ALJ finds and concludes that § 5 of the GTSA permits PSCo to terminate the agreement unilaterally and without cause.  

46. First, the ALJ agrees with Public Service's argument that the clear language of § 5 of the 2002 GTSA gives either party -- PSCo or YMCA -- the unabridged and unambiguous right to terminate the agreement without cause at the end of a Contract Year.  The plain language of § 5 contains two requirements for an effective notice of termination:  it must be in writing, and it must be 30 days’ notice.  The Notice of Termination meets these requirements.  

47. Second, the ALJ will not read into the 2002 GTSA the conditions advocated by YMCA and which are not explicitly stated.  To do so would be contrary to the instructions of the Colorado Supreme Court and the law of contracts in Colorado.  In this regard, the fact that PSCo elected to give YMCA more information (i.e., reasons for termination) than required by § 5 of the agreement does not change the result.  That information was purely informational, was not legally binding, was not required for an effective notice of termination, and was of no legal significance.  In short, the language did not change or amend the language of § 5 and did not create a requirement for a statement of "cause" where no such requirement is in the agreement.  

48. Third, the ALJ will not adopt the reasoning or result in Shell Oil Company v. Marinello, 63 N.J. 402, 307 A.2d 598 (1973),
 as advocated by Complainant.  In that case the New Jersey Supreme Court considered the termination provision contained in a lease and dealer contract and affirmed a lower court determination that the lease and dealer agreement contained an implied covenant on the part of Shell Oil Company not to terminate the relationship without good cause.  That decision rests on the public policy principle that the presence of "grossly disproportionate bargaining power" can render "the principle of freedom to contract … non-existent[,]" in which case "courts will not hesitate to declare void as against public policy grossly unfair contractual provisions which clearly tend to the injury of the public in some way."  Id., 63 N.J. at 408, 307 A.2d at 601.  The case is inapposite for two reasons.  First, it is not a Colorado case; and YMCA cited no Colorado case for this proposition.  Second, the facts of that case differ significantly from the facts of the case at bar.  Here, the 2002 GTSA, including its termination provision, is identical to the pro forma Firm Gas Transportation Agreement which was reviewed and approved by the Commission and which is in PSCo's tariffs.  Thus, there is no need to protect either of the parties to the 2002 GTSA from the bargaining power of the other party because the Commission performed that protection function when it reviewed and approved the pro forma contract because the terms are in the public interest.  So long as the 2002 GTSA follows the pro forma contract and absent facts not presented in this case, additional protective measures (such as reading in a requirement that PSCo may terminate only for cause) are unnecessary.
  

49. Fourth, YMCA misapprehends the tariffs when it argues that cited tariff provisions "clearly require PSCo to provide service so long as the[] conditions [stated in Sheets T6 and T7] are met."  Response at 7.  Those sheets address only the commencement of transportation service; they say nothing about the termination of that service.  

50. Fifth, contrary to Complainant's assertions, the Notice of Termination (Notice) is not termination of all natural gas service to YMCA.  The Notice expressly "discontinue[s] this consolidated metering arrangement, effective after the [2002 GTSA]'s contract year now in effect, or May 1, 2005."  Notice of Termination at 1 (emphasis supplied).  In addition, the Notice provides three service options.  Under two of the options YMCA could continue to receive transportation service; and under all of three options YMCA would continue as a customer (either sales or transportation) of PSCo.  Thus, the Notice of Termination does not violate any statutory or tariff-based duty PSCo may have to continue to provide natural gas service to YMCA for so long as YMCA meets the requirement for service.
  

51. For these reasons, § 5 of the GTSA permits PSCo to terminate the agreement unilaterally and without cause.  

52. Having determined that PSCo had the right to terminate the 2002 GTSA without cause, it remains to consider the second issue:  whether Public Service's Notice of Termination was given 30 days in advance of the end of a Contract Year.  

53. Public Service argues that Contract Year as used in the 2002 GTSA is a capitalized term and that one must look to the definition found in Sheet T2 of PSCo's Gas Transportation Terms and Conditions.  That definition states:  "Contract Year - The period from May 1 through the following April 30 or such other period as specified by Company in the Gas Transportation Service Agreement."  According to PSCo, the 2002 GTSA provides that service will commence on January 1, 2002; but the parties "did not mutually agree on an initial term that differed from the default term specified in the pro forma service agreement."  Motion at 22.  Public Service asserts that the default term was the Contract Year defined in Sheet T2.  PSCo summarizes its argument on this point as follows:  

The pro forma contract is unambiguous as to the meaning of Contract Year.  It is May 1 - April 30.  Therefore, the only day of a year on which either Public Service or YMCA could have a termination become effective in strict adherence with Section 5 of the GTSA is May 1, subject to the minimum 30-day notice requirement.  Accordingly, the May 1, 2005 effective date of termination period specified in the Company's November 22, 2004 Notice of Termination is perfectly valid[.]  

Motion at 24.  

54. In its Response at 18, YMCA argues that the plain language of § 5 of the 2002 GTSA (i.e., "Service hereunder shall begin as of January 1, 2002.") "provides for a Contract Year from January 1, 2002 to December 31, 2002, and that was what YMCA agreed to when it entered into the Agreement."  Complainant offers no support for this statement and no other argument in support of its position.  

55. The ALJ finds and concludes that § 5 of the 2002 GTSA incorporates the definition of Contract Year found in Sheet T2 and that each Contract Year under that GTSA ended on April 30.  As a result, the November 22, 2004 Notice of Termination was sufficient to terminate the 2002 GTSA on April 30, 2005.  

56. First, this interpretation comports with the plain language of the GTSA, which incorporates the tariff definition of Contract Year.  That the term is capitalized is a clear indication that it is a defined term; the definition appears in tariffs.  See also GTSA Exhibit A.

57. Second, the date on which transportation service began under the 2002 GTSA does not address the issue of the date on which a Contract Year commences or terminates.  If YMCA intended, as it now argues, to have a Contract Year other than the one stated in the applicable tariff, it was incumbent upon YMCA to require a clear statement to that effect in the agreement.  There is no such statement.  

58. Third, as pertinent here, § 5 of the GTSA states that "Firm Capacity Service shall continue through the end of the current Contract Year, and from year to year thereafter until terminated at the end of any Contract Year" (emphasis supplied).  It stretches the meaning of the language to read it, as proposed by YMCA, to refer to a Contract Year which began January 1, 2002 and ended December 31, 2002.  If that was what the parties meant, then the use of the word "current" is curious because current indicates something which is now on-going.  

59. The better reading -- and the one which is consistent with the plain language of the 2002 GTSA and of the tariff -- is that proposed by PSCo and adopted here:  Service began on January 1, 2002 and continued through the end of the Contract Year then in effect (i.e., April 30, 2002); on May 1, 2002, a new Contract Year began; and service continued thereafter year to year until terminated in accordance with § 5 of the GTSA.  

60. For the foregoing reasons, the ALJ finds and concludes that the Notice of Termination dated November 22, 2004 sent by Public Service to YMCA was effective to terminate the 2002 GTSA as of April 30, 2005.  

61. Because the decision rests on the meaning of § 5 of the 2002 GTSA, the ALJ does not reach, and does not decide, the other grounds argued by Public Service in support of its Motion.  

62. The Motion will be granted, and the Complaint will be dismissed with prejudice.  

D. Maintenance of Status Quo.  

63. Because of the voluntary agreement preserving the status quo, YMCA continues to receive natural gas transportation service from Public Service pursuant to the 2002 GTSA.  The voluntary agreement will expire on October 31, 2005.  The ALJ has received no assurances from the parties that the voluntary agreement will continue past that date.  

64. If no exceptions are taken and if the time for filing exceptions is not extended, this recommended decision will become the decision of the Commission on or about November 3, 2005.  If exceptions are taken, a party which did not file exceptions has 14 days within which to file a response (if response time is not shortened).  Assuming for purposes of illustration that exceptions are filed one week from the date of this recommended decision (i.e., on October 21, 2005),
 response would not be due until November 4, 2005; and the Commission's decision on exceptions would issue later than November 4, 2005.  

65. From the applicable timelines, it is obvious that there will be no Commission Decision in this matter until a date well past October 31, 2005.  Meanwhile, the voluntary agreement to maintain the status quo will expire on October 31, 2005.  

66. The ALJ will order that the status quo -- that is, YMCA's continuing to receive natural gas transportation from PSCo pursuant to the 2002 GTSA -- be maintained until a Commission Decision in this proceeding.  The ALJ has the authority to enter an order maintaining the status quo.  Section 40-3-102, C.R.S.
  There is insufficient time before the October 31, 2005 termination date for the Commission to consider, to decide, and to issue a written decision on any exceptions to this recommended decision which may be filed.  Unless the status quo is preserved, the issues in this case will be rendered moot for all practical purposes.  This would have the effect of depriving Complainant of its opportunity to present its exceptions to the Commission and to have a Commission decision on those exceptions.  This result can be avoided by an order continuing the status quo pending a Commission decision in this matter. 

67. To be clear, the order maintaining the status quo will expire of its own accord on the date on which there is a Commission decision in this proceeding.  For purposes of this order, it does not matter whether the Commission decision occurs by operation of law pursuant to § 40-6-106, C.R.S., or by issuance of a Commission decision on exceptions taken to this recommended decision.  

68. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

III. ORDER  
A. The Commission Orders That:  
1. The Motion for Summary Judgment filed by Public Service Company of Colorado is granted.  
2. Summary judgment is entered in favor of Public Service Company of Colorado.  
3. The Formal Complaint filed by YMCA of the Rockies on April 12, 2005 is dismissed with prejudice.  
4. Public Service Company of Colorado shall continue to provide natural gas transportation service to YMCA of the Rockies pursuant to the Firm Gas Transportation Service Agreement - Contract No. 117260 until such time as there is a Decision of the Commission in this docket.  On the date that there is a Decision of the Commission in this docket, this Ordering Paragraph will expire by its own terms and without the need for further Order of the Commission.  
5. The hearing scheduled for September 26 and 27, 2005 is vacated.  
6. Docket No. 05F-167G is closed.  
7. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  
8. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  The original agreement was to expire on August 1, 2005.  The agreement was extended voluntarily by the parties to and including October 31, 2005.  


�  This Decision memorializes that ruling.  


�  This Decision memorialized that ruling.  


�  The documents referenced and quoted in the Decision are appended to the Complaint, with the exception of the 1999 Agreement, which is appended to the Testimony of Scott Pope, and the applicable tariffs.  


�  As relevant here, Rule 4 Code of Colorado Regulations (CCR) 723-17-1.3(q) defines "transportation" as "the exchange, fronthaul, backhaul, flow reversal, or displacement of natural gas between a seller [of natural gas] on the one hand and a transportation customer on the other hand using a public utility's pipeline system."  


�  Although it occasionally referred to its arrangement with Public Service as a "master meter," YMCA clarified during oral argument on the Motion that the arrangement was not a master meter as discussed in § 40-1-103.5, C.R.S., and Rule 4 CCR 723-4-31.  To avoid confusion on this point, this Decision refers to the YMCA-PSCo arrangement as consolidated metering or as a consolidated meter.  


�  The blanks in the pro forma agreement are filled in on the 2002 GTSA.  Otherwise, the documents are identical.  


�  Public Service also argues that, if a termination notice must state cause, the Notice of Termination did contain a statement of cause (i.e., the consolidated metering violated tariff).  Motion at 12-18.  


�  Those statements are:  "We have determined that [the consolidated meter] arrangement is inconsistent with the terms and conditions of PSCo's Colorado Public Utilities Commission gas tariff and may be unjustly discriminatory in violation of the Colorado Public Utilities Law."  Notice of Termination at 1.  Later in its Response (at 15), Complainant asserts that these stated causes for termination of the 2002 GTSA are false and, thus, present genuine issues of material fact which preclude the grant of summary judgment.  


�  YMCA also argues that the consolidated metering arrangement in the 2002 GTSA is consistent with PSCo's transportation tariffs (Response at 9-11), that PSCo's argument to the contrary is false (id. at 14-15), and that PSCo's nine years of performance under agreements containing a consolidated metering arrangement establish a course of dealing to which the Commission should give weight when interpreting the applicable tariffs (id. at 17).  


�  YMCA cited this case as supplemental authority not provided in its Response.  


�  Implying covenants may violate the requirement that tariffs (including language in the pro forma contract) are to be applied as written.  The ALJ does not reach this issue.  


�  Mr. Niemi's deposition testimony, relied upon by Complainant, is to the same effect:  PSCo will provide natural gas service to any customer or applicant who meets the requirements for service.  To the extent it reads the testimony to support a different proposition, YMCA reads too much into Mr. Niemi's testimony.  


�  If exceptions are filed later or if the time for filing exceptions is extended, response and Commission decision dates would be farther into the future and, thus, past October 31, 2005.  


�  When it responded to the Motion to Maintain Status Quo, PSCo did not dispute that the ALJ has this authority.  





9

_1171191204.doc
[image: image1.png]Lo




[image: image2.png]





 












