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I. statement  

1. On May 4, 2005, the Colorado Department of Transportation (CDOT or Applicant) filed an application for authority to upgrade light signals and to install automatic gate arms and concrete pads at an at-grade crossing in the Town of Manzanola, Otero County, Colorado (Application).  CDOT amended the Application on June 17, 2005.  The Application
 commenced this docket.  

2. In accordance with § 40-6-108(2), C.R.S., the Commission gave notice of the Application, together with a copy of the Application, to all interested parties, including adjacent property owners.  Notice of Application Filed dated May 10, 2005.  

On May 17, 2005, BNSF Railway Company, formerly known as The Burlington 

3. Northern and Santa Fe Railway Company (BNSF), timely filed an intervention.  By its intervention BNSF neither opposes nor contests the granting of the Application.  CDOT and BNSF are the only parties in this proceeding.  

4. By Decision No. C05-0859, the Commission deemed the Application complete and referred this matter for hearing on October 17, 2005 before an Administrative Law Judge (ALJ).  The ALJ is to determine the Application’s merits, including the status of the final contract between the parties for construction and maintenance of the crossing.  Id..  

5. The Commission also granted Applicant's request for waiver of Rule 4 Code of Colorado Regulations (CCR) 723-1-51(b)(5).  As a result, Applicant is not required to submit new grade diagrams because the Commission considered such diagrams in Application No. 22176 and Applicant attested that the roadway profile will not change if the current Application is granted.  Decision No. C05-0859.  

6. The ALJ established a procedural schedule.  Decision No. R05-1061-I.  That schedule was modified subsequently.  Decision No. R05-1126-I.  

7. Applicant filed a Motion to Vacate Hearing and Proceed under Modified Procedure (Motion).  Following Applicant's filing of the Contract for Upgrading Highway/Railroad Crossing Warning Devices under Federal Section 130 Program (Contract), the ALJ granted the Motion and vacated the hearing and the remaining procedural schedule.  Decision No. R05-1203-I.  The Contract is a late-filed exhibit to the Application.  

8. BNSF did not object to the granting of the Motion.  In addition, BNSF neither opposed nor contested the Application.  As a result, by Decision No. R05-1203-I, the ALJ determined that it is appropriate to consider the Application pursuant to the statute and the rule governing noncontested and unopposed applications.  See § 40-6-109(5), C.R.S., and Rule 4 CCR 723-1-24.  Thus, the Application is considered without a hearing.  

9. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.  

II. FINDINGS AND CONCLUSIONS  
10. Applicant is an administrative department of the State of Colorado and is authorized to construct, to maintain, and to operate public highways within Colorado.  

11. Intervenor BNSF is a railroad company which operates in Colorado, which owns the track at the crossing in issue in this proceeding, and which operates trains on the track at the crossing in issue in this proceeding.  

12. The Application is neither opposed nor contested.  

13. The crossing at issue is located at State Highway 207A and BNSF tracks at Railroad Company Milepost 574.43, National Inventory Crossing No. 003-418N, in the Town of Manzanola, Otero County, Colorado.  State Highway 207A crosses the BNSF tracks at-grade.  

14. An average of approximately two trains per day, three times per week, traverse the at-grade crossing.  There is no estimate of the number of trains which may traverse the crossing on the daily basis in the future.  

15. The average daily traffic volume at the crossing was approximately 1,282 vehicles in 2003.  By 2013 the average daily traffic volume at the crossing is projected to be approximately 2,013 vehicles.  

16. The proposed improvements at the at-grade crossing generally consist of constant warning circuits, a new cabin, flashing lights, gates, improved cantilever lights, and two concrete crossing pads.  Details of the proposed improvements are found in the Contract.  

17. Federal aid funds will provide 100 percent of eligible project costs.  Applicant will pay the non-participating or indirect costs of the project.  

18. The submitted exhibits, specifications, and plans are complete and accurate and meet Commission requirements.  

19. The Commission has jurisdiction in this matter.  Section 40-4-106, C.R.S.  The Commission has personal jurisdiction over the parties.  

20. Applicant bears the burden of proof to establish by a preponderance of the evidence that the requested improvements to the railroad crossing are “reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted.”  Id.  Applicant has met its burden of proof in this matter.  

21. The at-grade crossing improvements sought in the Application are reasonable, are necessary to prevent accidents and to promote public safety, are appropriate, and are in the public interest.  The present and future public safety, convenience, and necessity require, and will be served by, granting the Application.  The Application will be granted.  The record supports the need for the at-grade crossing improvements, and they will be authorized.  

22. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

III. ORDER  
A. The Commission Orders That:  

1. The Application for a Commission order authorizing construction, maintenance, and operation of changes to the at-grade crossing located at State Highway 207A and BNSF Railway Company, formerly known as The Burlington Northern and Santa Fe Railway Company (BNSF) tracks at Railroad Company Milepost 574.43, National Inventory Crossing No. 003-418N (including the constant warning circuits, a new cabin, flashing lights, gates, improved cantilever lights, and two concrete crossing pads as detailed in the Contract for Upgrading Highway/Railroad Crossing Warning Devices under Federal Section 130 Program dated September 29, 2005 and filed as a late-filed exhibit to the Application) in the Town of Manzanola, Otero County, Colorado, is granted.  
2. The Colorado Department of Transportation is authorized to construct, to operate, and to maintain the changes to the at-grade crossing located at State Highway 207A and BNSF tracks at Railroad Company Milepost 574.43, National Inventory Crossing No. 003-418N (as described in Ordering Paragraph No. 1, above) in the Town of Manzanola, Otero County, Colorado.  
3. BNSF is authorized to construct, to operate, and to maintain the railroad facilities as required by the project authorized by Ordering Paragraph No. 2, above.  
4. All work done shall be in accordance with the plans, specifications, and exhibits submitted with, or to be developed in accordance with, the Application.  In addition, all work done shall be in accordance with, and shall conform to, the Association of American Railroads grade crossing warning device specifications, the Manual on Uniform Traffic Control Devices for Streets and Highways; and Commission requirements.  
5. The Colorado Department of Transportation shall pay the actual cost of labor and material required for construction of the project authorized in Ordering Paragraph No. 2, above.  
6. After construction of the project authorized in Ordering Paragraph No. 2, above, is completed, the Colorado Department of Transportation shall maintain, at its sole expense and for the life of the project authorized by this Order, its own bridges, piers, abutments, grading, surfaces, guardrails, and roadway drainage.  
7. After construction of the project authorized in Ordering Paragraphs No. 2, above, is completed, BNSF shall maintain, at its expense and for the life of the project authorized by this Order, its tracks, the roadbed, railroad bridges, and operating facilities.  
8. To the extent that final construction plans and specifications have not been submitted to the Commission, the Colorado Department of Transportation shall submit to the Commission as a late-filed exhibit the detailed construction plans and specifications for the project authorized in Ordering Paragraph No. 2, above.  
9. Within ten days of the date of completion of the project authorized by this Order, the Colorado Department of Transportation shall notify the Commission in writing that the project authorized by this Order has been completed.  
10. The Commission retains jurisdiction to enter further orders as required.  

11. Docket No. 05A-202R is closed.  
12. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  
13. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

14. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
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�  Reference in this Decision to the Application is to the Application as amended and including late-filed exhibits.  
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