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I. statement  
1. On April 14, 2004, Public Service Company of Colorado (Public Service or PSCo) filed Advice Letter No. 1430-Electric.  Appended to the Advice Letter was a proposed tariff page which changed the Service and Facility Charge for one of PSCo's transmission customers.  This filing commenced Docket No. 05S-207E (Tariff Proceeding).  

By Decision No. C05-0560, inter alia, the Commission suspended the effective date of the proposed tariff change
 and established an intervention period.  Staff of the 

2. Commission (Staff) filed a timely intervention and requested a hearing in this matter.  PSCo and Staff are the only parties in the Tariff Proceeding.  

3. On June 7, 2005, PSCo filed a Verified Petition for Declaratory Order (Petition).
  This filing commenced Docket No. 05D-274E (Declaratory Order Proceeding).  The Commission gave notice of the Declaratory Order Proceeding and established an intervention period.  Notice of Application Filed dated June 22, 2005.  No one intervened in the Declaratory Order Proceeding.  By Decision No. C05-0954, the Commission permitted the Declaratory Order Proceeding to go forward and referred the docket and pending motions to an Administrative Law Judge (ALJ) for hearing and disposition.  

4. In both the Declaratory Order Proceeding and the Tariff Proceeding, PSCo filed a motion to consolidate.  By Decision No. R05-0941-I, the ALJ granted that motion; consolidated the two dockets; and established a procedural schedule and an August 22, 2005 hearing date.  The consolidation made Staff a party in both dockets.  PSCo and Staff are the only parties in the consolidated proceeding.  

5. Public Service filed the direct testimony and the rebuttal testimony of Mr. Ted L. Niemi.
  Staff filed the answer testimony of Mr. Karlton R. Kunzie.
  Each of the testimonies is verified by an affidavit.  

6. On motion of the parties, the ALJ vacated the hearing date.  Decision No. R05-0999-I.  

7. Public Service and Staff each filed a statement of position.  No response was filed.  

8. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.  

II. FINDINGS, discussion, AND CONCLUSIONS  
9. Public Service is a Colorado corporation in good standing.  PSCo is a public utility which, as pertinent here, owns and operates facilities used in the provision of regulated electric service to its customers in Colorado.  

10. Intervenor is Trial Staff of the Commission.  

11. Neither party questions the Commission's jurisdiction in this consolidated matter.  The Commission has subject matter jurisdiction over the Tariff Proceeding and over the Declaratory Order Proceeding and has personal jurisdiction over the parties.  

12. By stipulation of the parties, the evidentiary record in this proceeding consists of the testimonies of Messrs. Niemi and Kunzie.  Each party waived its right to cross-examination.  

A. Proposed Sale of Utility Assets.  

13. On March 31, 2005, PSCo entered into the Conoco South Substation Sale Agreement between Public Service Company of Colorado, doing business as Xcel Energy and Suncor Energy (U.S.A.) Inc. (Sale Agreement).  Pursuant to the terms of the Sale Agreement, Public Service will sell to Suncor Energy (U.S.A.) Inc. (Suncor), for a purchase price of $1.2 million, all distribution facilities, equipment, and other assets associated with the Conoco South Substation (Substation assets).  Section 2.1 of the Sale Agreement provides that, as a condition precedent to the sale, Public Service must "obtain[] all regulatory and financial approvals and releases necessary to complete the sale."  

14. The Substation assets are in PSCo's Colorado jurisdictional rate base and are recorded in Public Service's books.  The Commission established the current Suncor Service and Facility Charge of $16,800 per month in Docket No. 04S-164E, PSCo's most recent Phase II electric rate case.  Direct Testimony of Ted L. Niemi at Exhibit TLN-1, page 3 (Colo. PUC No. 7 Electric Twenty Third Revised Sheet No. 62, citing Decision No. C05-0597 entered in Docket No. 04S-164E).  

15. The reduction in the Suncor Service and Facility Charge proposed as a result of the sale of the Substation assets will reduce Public Service's annual revenues.  

16. This proposed sale is only the second sale of electric utility assets by Public Service in the past five years.  The other sale occurred in 2000.  See Docket No. 00A-351E.  In that proceeding PSCo applied for, and obtained, inter alia, Commission authorization to sell the Boulder Canyon Hydroelectric Project and related assets (including a substation) to the City of Boulder for a purchase price of $12.4 million.  See generally Decision No. R00-1441.  The substation was valued at approximately $816,000.  Answer Testimony of Karlton R. Kunzie at 5.  

B. Petition for Declaratory Order.  

17. On April 14, 2005, Public Service filed the pending Petition in which PSCo  

seeks a declaratory order for the purpose of removing uncertainty about the sale of certain facilities in Conoco Substation from Public Service to Suncor[.]  Accordingly, Public Service … requests that the Commission enter an order declaring this sale to be in the normal course of business for Public Service and, therefore, that no application is necessary under  

Rule 4 Code of Colorado Regulations (CCR) 723-1-55 (Rule 55).  Petition at 1.  Public Service did not file with the Petition an alternative application pursuant to Rule 55 to obtain Commission authorization to sell the Substation assets.  

18. Pursuant to Rule 4 CCR 723-1-60 the Commission "may issue a declaratory order … to remove uncertainty as to the applicability to a petitioner of any statutory provision or Commission rule[.]"  Issuance of a declaratory order is discretionary.  Declaratory orders are appropriate when the facts are undisputed and the issue to be decided is one of law.  

19. In this matter, the issue presented is whether the proposed sale of the Substation assets falls within the general provisions of § 40-5-105(1), C.R.S., or within the exemption found in § 40-5-105(1)(a), C.R.S.  The pertinent provisions of § 40-5-105(1), C.R.S., state that the  

assets of any public utility … may be sold … as any other property, but only upon authorization by the commission and upon such terms and conditions as the commission may prescribe; except that this section does not apply to assets that are sold …

(a)
In the normal course of business[.]  

(Emphasis supplied.)  Simply stated, the question is whether the proposed sale of the Substation assets is in the normal course of PSCo's business.  If the sale is in the normal course of business, then no application is necessary; and PSCo may proceed with the sale.  If the sale is not in the normal course of business, then Public Service must file an application for Commission authorization to sell the assets; and the sale may not proceed absent that authorization.  

20. Public Service argues that the proposed sale of Substation assets is in the normal course of its business because applicable tariffs "contemplate that customers, not Public Service, will generally own the transmission substation facilities."  PSCo Statement of Position at 4.  Public Service states that its tariffs permit PSCo, "at its discretion, [to] own the substation equipment and [to] charge the customers appropriately, which is what occurred when the Conoco Substation was built" (id.) and that another tariff provision (Section 2 of Sub. Second Revised Sheet No. R72) states that "[n]ecessary step-down transformers and protective equipment will be furnished, installed, operated, and maintained by" a customer receiving transmission voltage service.  Suncor is such a customer.  Now that Suncor and Public Service agree that Suncor ought to own the Substation assets, PSCo contends that Sheet R72 supports its position that its tariff contemplates customer ownership of substation equipment and thus brings the proposed sale within the scope of normal course of business.
  Finally, Public Service contends that its general commercial and industrial tariffs, while not specially addressing "the sale of transformers and equipment for transmission level customers, … assume a customer ownership position of that equipment."  PSCo Statement of Position at 6.  Public Service summarizes its argument as follows:  

The tariffs provide that transformers and associated equipment may be sold by the Company to a customer in the normal course of business when that customer wishes to change from a secondary service to a primary service.  No Commission action is required and no application is required under Commission Rule 55.  The sale of a transmission transformer should be no different, especially when one considers that the tariff contemplates customer ownership in the first place.  

Id.  

Staff takes the position that sale of the Substation assets is not in the normal course of business and that Commission authorization of the sale is required.  Staff states that the Substation assets represent a significant capital investment in electric plant, that the Substation assets are on PSCo's Colorado books and in its Colorado jurisdictional rate base, and that sales of 

21. electric utility assets by Public Service do not occur on a routine or frequently recurring basis.  Staff argues that § 40-5-105(1), C.R.S., is an important and encompassing provision designed to protect ratepayers through Commission oversight of any sale of utility assets made outside the normal course of the utility's business.  Staff relies upon the Colorado Supreme Court decision in Mountain States Telephone and Telegraph Company v. Public Utilities Commission, 763 P.2d 1020 (Colo. 1988) (Mountain States).  In that decision the court affirmed the broad authority of the Commission to regulate and to oversee the activities of public utilities.  It also found that § 40-5-105(1), C.R.S., specifically provides for Commission authorization of an asset transfer prior to the transfer so that the Commission is not placed "in the untenable position of relying on the truth of a utility's representation that the assets in question do not affect its provision of services or the rates charged to ratepayers."  Id. at 1026, cited in Staff's Statement of Position at 2.  To forestall such a situation with respect to the sale of the Substation assets and to assure that the sale does not adversely affect ratepayers, Staff urges the Commission to find that the sale is not in the normal course of PSCo's business and that, as a result, Public Service must file an application to obtain Commission authorization for the sale.  

There is no Commission rule which defines "normal course of business" in the context of § 40-6-105(1)(a), C.R.S.  In addition, neither party cites a Commission decision which addresses the meaning of "normal course of business" in the context of § 40-5-105(1)(a), C.R.S.  The ALJ's research revealed several Commission decisions which address the applicability of 

22. § 40-5-105(1)(a), C.R.S.
  None of the decisions, however, discusses whether the sale (i.e., transfer of ownership) of jurisdictional assets is in the normal course of a utility's business.  

23. While there is no Commission guidance on the issue presented, the Colorado supreme court provided some guidance and insight.  The court observed  

that the statutory exception [in § 40-6-105(1)(a), C.R.S.] for transfers done in the ordinary course of business is intended to exempt only routine transfers such as the purchase and sale of company vehicles.  

Mountain States, 763 P.2d at 1026 n.2.  In view of the size of the Yellow Pages publishing assets at issue in that case and the procedural history of the proceeding before the Commission, the court rejected the utility's contention that the sale was in the normal course of its business.  Id.  

24. When examining § 40-5-105(1)(a), C.R.S., to discern the meaning of "normal course of business," there are well-established principles of statutory construction.  One looks to the plain language of the statute, affords statutory language its common and ordinary meaning, and considers whether the statutory construction comports with the purpose of the statute.  See, e.g., Vigil v. Franklin, 103 P.3d 322, 327-28 (Colo. 2004) (discussion of principles of statutory construction).  

25. Applying these principles to § 40-5-105(1)(a), the proposed sale of the Substation assets is not in the normal course of Public Service's utility business.  

26. Black's Law Dictionary 356 (7th ed. 1999) defines "course of business" as "the normal routine in managing a … business" and "normal" (id. 1083) as "according to a regular pattern; … according to an established rule or norm[.]"
  Similarly, Webster's II New Riverside University Dictionary 803 (1984) defines "normal" as "conforming, adhering to, or constituting a typical or usual standard, pattern, level, or type."  These definitions establish that "normal course of business" includes only that which is routine, ordinarily-occurring, and usual for the business under review.  It is undisputed that PSCo's sale of a substation and attendant assets is rare and neither routine nor ordinary.  In addition, reading "normal course of business" to include only the routine, ordinarily-occurring, and usual activities of a regulated utility comports with, and advances, the purpose of the Public Utilities Law.  As Staff argues, this reading serves to protect the ratepayers by allowing the Commission to perform its oversight function prior to an asset sale.  Further, insofar as the ALJ's research reveals, neither PSCo nor any other electric public utility in Colorado has sold jurisdictional utility assets without first obtaining Commission authorization.
  Thus, historical practice before the Commission supports this reading of "normal course of business."  Finally, this reading of "normal course of business" is consistent with the Colorado supreme court's reading of the provision and with its guidance in the Mountain States decision.  See discussion supra.  

27. Public Service argues that its tariff language supports the conclusion that sale of the Substation assets is in the "normal course of business."  The ALJ finds this argument to be unpersuasive.  

28. First, the cited tariff language creates neither a presumption nor an inference that either PSCo's ownership or a customer's ownership of the Substation assets is in the normal course of business because the tariff provisions allow either PSCo or its customer to own such facilities.  At best, the tariffs are neutral on this question.  Public Service concedes as much when it states that the applicable tariffs "contemplate that customers, not Public Service, will generally own the transmission substation facilities" (PSCo Statement of Position at 4 (emphasis supplied)) and that the tariffs permit PSCo, "at its discretion, [to] own the substation equipment and [to] charge the customers appropriately, which is what occurred when the Conoco Substation was built" (id.).  

29. Second, the argument presented in this case runs counter to Public Service's past practice with respect to disposition of jurisdictional utility assets.  In Docket No. 94A-447G, Public Service filed an application for authority to abandon the Douglas Creek Gathering System and subsequently to convey that gathering system to Conoco, Inc. (a non-jurisdictional entity), pursuant to a Purchase and Sale Agreement.  Public Service filed that application pursuant to § 40-5-105(1), C.R.S., and Rule 4 CCR 723-1-57 (abandonment of utility assets).  See Decision No. C94-1278.  In Docket No. 00A-351E, PSCo filed an application for authority to sell the Boulder Canyon Hydroelectric Project and related assets to the City of Boulder.  Public Service filed that application pursuant to § 40-5-105(1), C.R.S., and Rule 55.  See Decision No. R00-1441.  Each of these prior sales was similar to the sale at bar in that Public Service sought to divest itself of an asset on its Colorado books.  In each instance PSCo determined that Commission authorization of the sale was necessary and filed an application.  The most logical inference is that PSCo determined that the transactions were not in its normal course of business.  These prior actions by Public Service support the conclusion that a disposition of a revenue-producing jurisdictional asset -- such as the Substation assets sale proposed here -- is not in the normal course of PSCo's utility business.  

30. Third, both Suncor and Public Service apparently understood that Commission authorization of the sale would be necessary.  See § 2.1 of the Sale Agreement (PSCo to obtain necessary regulatory approvals as a condition precedent to sale).  This is at least instructive with respect to, and provides some insight into, Public Service's understanding of whether it was required to obtain Commission authorization of the sale.  

31. For the reasons discussed, a declaratory order will be issued.  The proposed sale of the Substation assets is not in the normal course of PSCo's business and therefore is subject to the requirements found in § 40-6-105(1), C.R.S.  Accordingly, if Public Service wishes to sell the Substation assets, PSCo must file an application pursuant to Rule 55 to obtain Commission authorization to sell those assets.  

32. Public Service did not file with the Petition an alternative application for Commission authorization of the sale of the Substation assets.  A substantial portion of the information provided with the Petition and in Mr. Niemi's testimony addresses the matters which will be examined in an application proceeding.  See Rule 55(c) generally and Rule 55(c)(12) specifically (contents of application for authorization to transfer assets).  Because PSCo did not file an alternative application, however, the Commission cannot determine in this proceeding whether to authorize the sale.  That determination will be made in a subsequent proceeding.  

C. Advice Letter No. 1430-Electric.  

33. In Advice Letter No. 1430-Electric, Public Service states that the tariff sheet attached to the Advice Letter contains a proposed reduction in Suncor's Service and Facility Charge to $13,100 per month.  This proposed reduction, in turn, rests on the sale of the Substation assets to Suncor pursuant to the Sale Agreement.  Id.  

34. PSCo filed the Advice Letter before it received either Commission authorization to sell the Substation assets or a Commission order declaring that no such authorization was necessary.  As discussed and found above, however, Public Service must obtain Commission authorization to conclude the sale of the Substation assets contemplated in the Sale Agreement.  

35. The Advice Letter and appended tariff sheet intend consummation of the sale of the Substation assets to be a condition precedent to implementation of the proposed tariff change.  As that sale cannot occur until the Commission authorizes PSCo to sell the Substation assets and as that authorization will not occur within the suspension period of the now-pending tariff change,
 the tariff sheet filed with Advice Letter No. 1430-Electric will be permanently suspended.  When and if Public Service receives Commission authorization to sell the Substation assets to Suncor, PSCo may submit an Advice Letter to effectuate the necessary tariff changes.  The Commission then will consider, in accordance with established procedures, that Advice Letter filing and the accompanying tariff changes.  

36. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

III. ORDER  
A. The Commission Orders That:  
The proposed sale of assets by Public Service Company of Colorado (Public Service) pursuant to the Conoco South Substation Sale Agreement between Public Service 

Company of Colorado, doing business as d/b/a Xcel Energy and Suncor Energy (U.S.A.) Inc., which agreement is dated March 31, 2005, is not in the normal course of Public Service's business and, therefore, is subject to the provisions of § 40-5-105(1), C.R.S.  
1. Public Service must obtain Commission authorization to consummate the sale of Substation assets pursuant to the Conoco South Substation Sale Agreement between Public Service Company of Colorado, doing business as Xcel Energy and Suncor Energy (U.S.A.) Inc., which agreement is dated March 31, 2005.  
2. The tariff sheet filed with Advice Letter No. 1430-Electric are permanently suspended.  
3. Docket No. 05S-207E is closed.  
4. Docket No. 05D-274E is closed.  
5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  
6. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

7. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  By Decision No. C05-1179, the Commission further suspended, until and including December 11, 2005, the effective date of the proposed tariff change.  


�  PSCo filed two supplements to the Petition.  Reference in this Decision to the Petition includes the supplements.  


�  Mr. Niemi is Manager, Regulatory Administration for Xcel Energy Services, Inc.  


�  Mr. Kunzie is a Rate/Financial Analyst employed by the Commission.  


�  Public Service also cites and relies upon Sheet No. R78, which applies when a customer which is metered at a secondary voltage level desires to convert to service on a primary voltage level.  Because there is no evidence that Suncor is such a customer, the ALJ finds this tariff provision to be inapposite.  If the ALJ were to consider the provision (which she does not), the tariff language states that the "customer may purchase from Company all facilities on the load side of the primary meter at a mutually agreed upon price."  Sub. Fourth Revised Sheet No. R78.  Contrary to PSCo's assertion, this language does not speak to the issue presented in this case because it stops short of the question of whether regulatory authorization of the purchase is required.  The tariff language simply gives the customer the opportunity to purchase facilities at a negotiated price.  If the customer does not wish to purchase, or cannot reach an agreed-upon price to purchase, the facilities, Public Service remains the owner of the facilities.  Based on the language of the tariff, it is arguable that PSCo's continued ownership of the facilities is the normal course of business (i.e., continues the status quo), while sale of facilities is not (i.e., changes the status quo).  Thus, there is nothing in this tariff provision which on its face creates a presumption or inference that the tariff-permitted sale of facilities is in the normal course of PSCo's business.  


�  The Commission has held that no authorization pursuant to § 40-5-105(1), C.R.S., is necessary under the following circumstances:  the assets to be sold were not jurisdictional to the Commission (Decision No. C96-0704); the corporate reorganization at issue did not come within the purview of the statute (Decision No. C01-0049); and the corporate entity transferring stock was not a public utility regulated by the Commission (Decision No. C04-0046).  In Decision No. C98-0490, the Commission found that "the pledging of assets as collateral to secure financing is a common business practice" (id. at ¶ 7), often must be done quickly, and does not result in a change of ownership; as a consequence, the Commission found that activity to be undertaken in the normal course of business.  


�  Black's Law Dictionary 1083 (7th ed. 1999) defines "norm" as "an actual or set standard determined by the typical or most frequent behavior of a group."  


�  In fact, insofar as the ALJ's research reveals, the only public utility in Colorado to attempt to sell jurisdictional assets without prior Commission authorization was Mountain States Telephone and Telegraph Company (now known as Qwest Corporation).  Both the Commission and the Colorado supreme court determined that this sale was contrary to § 40-5-105(1), C.R.S.  See the decision in the Mountain States case, discussed above.  


�  The suspension period expires on December 11, 2005.  
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