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I. statement, findings, and conclusions

1. This proceeding was initiated on August 17, 2005, when the Complainant, James M. Young (Young), filed a formal complaint (Complaint) with the Colorado Public Utilities Commission (Commission) against Respondent, Merwin’s Towing (Merwin’s).

2. On August 24, 2005, the Commission entered its Order to Satisfy and Answer.  On that date it also issued an Order Setting Hearing and Notice of Hearing scheduling a hearing in this matter on October 17, 2005.  The hearing was subsequently rescheduled to November 9, 2005.  See, Decision No. R05-1125-I.

3. On September 1, 2005, Merwin’s filed its Answer and on September 26, 2005, Merwin’s filed a Motion to Dismiss, citing Rule 61 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.  

4. By Decision No. R05-1137-I, the Administrative Law Judge (ALJ) sua sponte established a response deadline to the motion of September 30, 2005.  

5. On September 28, 2005, Young filed in opposition to the Motion to Dismiss.  The Motion to Dismiss was supplemented on September 30, 2005.

6. Rule 61(d)(2), 4 CCR 723-1, provides that a respondent in a complaint proceeding may file a motion to dismiss within ten days following service of the complaint.  The right to file a motion to dismiss under this rule is permissive and does not preclude the filing of such a motion at a later stage of the proceeding.

7. The Motion to Dismiss fails to state grounds for dismissal pursuant to Rule 61(d)(4), rather it reiterates the denial of allegations in the Answer.  The Motion to Dismiss appears to be more in the nature of a request for summary judgment seeking dismissal of all claims in the Complaint, and it will be construed accordingly.

8. “Summary judgment is a drastic remedy and is never warranted except on a clear showing that there is no genuine issue as to any material fact. People v. Hernandez & Associates, Inc., 736 P.2d 1238 (Colo. App. 1986). The moving party for summary judgment has the burden of demonstrating the evidentiary and legal basis for its entry. Hernandez, supra.”  People v. One 1967 Ford Mustang Convertible, 781 P.2d 186, 187 (Colo. Ct. App. 1989).

9. Merwin’s failed to meet its burden of proof regarding the motion through unverified and opposed statements of fact.  The ALJ finds that genuine issues of material fact remain in dispute.  The Motion to Dismiss, as a motion to dismiss and construed as a motion for summary judgment will be denied without prejudice.

10. In Young’s supplemented response to the Motion to Dismiss, he asserts that he has not received all pleadings filed in this case by Merwin’s.  Merwin’s is Ordered to provide a copy of the Answer and Motion to Dismiss filed in this case to Young (including attachments and exhibits), if it has not previously been served upon him.  

11. The ALJ also calls the parties’ attention to the Rule 72 Compliance Requirements Attachment to Order to Satisfy or Answer, previously provided to both parties.  No witness will be permitted to testify at hearing, nor shall any document be received in evidence, except in rebuttal, unless filed and served upon all parties in compliance with Commission Order. 

II. order

A. It Is Ordered That:

1. The Motion to Dismiss filed by Merwin’s Towing (Merwin) is denied, without prejudice.

2. Merwin shall serve a copy of the Answer and Motion to Dismiss filed in this case upon James M. Young (including attachments and exhibits), if it has not previously been served.  

3. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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