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I. STATEMENT

1. By this application, Freedom Cabs, Inc. (Freedom), seeks a two-year waiver of Rule 391.41(b)(3) of the Commission’s Rules Regulating Safety for Motor Vehicle Carriers and Establishing Civil Penalties 4 Code of Colorado Regulations (CCR) 723-15 (Safety Rules) in connection with driver Yacob Woldeghiorghis (also known as Yacob Wolde) (Wolde).  

2. On September 7, 2005, the matter was set for a hearing to be held on September 20, 2005 at 9:00 a.m. in a Commission hearing room in Denver, Colorado.  At the assigned place and time the undersigned administrative law judge (ALJ) called the matter for hearing.

3. During the course of the hearing, testimony was received from Max Sarr, Freedom’s Operations Manager, and Mr. Wolde.  Administrative notice was taken of the application filed in this matter by Freedom on September 6, 2005, and the attachments thereto.

4. Pursuant to § 40-6-109, C.R.S., the ALJ hereby transmits to the Commission the record of this proceeding, a written recommended decision containing findings of fact and conclusions of law, and a recommended order.

II. FINDINGS OF FACT

5. Freedom is a common carrier of passengers providing taxi service generally between points in the Denver Metropolitan Area pursuant to Certificate Number:  53638 issued by this Commission.  It wishes to employ Mr. Wolde to operate a taxicab in the Denver metropolitan area.  However, when Mr. Wolde requested employment with Freedom, Mr. Sarr noticed that his physical examination certificate expired and he referred him for examination.  The resulting Medical Examination to Determine Physical Examination of Drivers/Medical Examiner’s Certificate prepared in connection with Mr. Wolde’s physical examination on July 26, 2005, identifies him as an insulin dependent diabetic.  

6. Mr. Sarr testified that Mr. Wolde is well qualified as a taxicab driver and he has no reason to believe that his medical condition will inhibit his ability to successfully operate motor vehicles.  He testified that Freedom employed Mr. Wolde as a taxicab driver from 2001 to October 2004, when Mr. Wolde quit driving due to personal non-health-related needs.  During Mr. Wolde’s employment, Freedom had no problems with him.  Accordingly, they want to rehire Mr. Wolde since he performed his job well.

7. Understanding a waiver of the Commission’s rules would be required for Mr. Wolde to drive a taxicab in light of his dependence upon insulin, the within application was filed.  Freedom requests that this application for waiver of Safety Rule 391.41(b)(3) be granted so that it may hire Mr. Wolde as a driver.

8. Rule 391.41(b)(3) provides that a person is physically qualified to drive a motor vehicle if that person has no established medical history or clinical diagnosis of diabetes mellitus (diabetes) currently requiring insulin for control.

9. However, the Commission may grant a variance from this condition for good cause shown if it finds that compliance is impossible, impracticable, or unreasonable, if such variance is not contrary to law.  Rule 11, 4 CCR 723-11.

10. Mr. Wolde has not received any prior waivers from the provisions of Safety Rule 391.41(b)(3).

11. The medical evidence is as follows:

 
a)
On July 26, 2005, Mr. Wolde received a medical examination report identifying him as an insulin dependent diabetic.

 
b)
A note from Dr. John Garver, DO, dated August 31, 2005, was submitted with the Application, stating, “Diabetes mellitus well controlled does take Insulin & Avandamet.  But is cleared for employment.”
  Dr. Garver did not express any other opinion as to Mr. Wolde’s ability to safely perform as a taxicab driver.

The balance of testimony presented in the case was from Mr. Wolde.  He was diagnosed with diabetes approximately five years ago.  Since that time, he has been under treatment at St. Anthony’s Family Medical Clinic North and he has taken daily pill medication to manage his diabetes.
  Approximately six months ago, without explanation of cause, Mr. Wolde began self-testing glucose levels in his blood with a measurement device utilizing blood from a 

12. finger prick.  He tests his glucose levels every morning and sometimes he will carry the device with him and test his levels in the afternoon.  

13. He understands from his doctor that a reading of 128 on the device is normal and that if the level exceeds this amount he is to take a pill and call the doctor.  On the one hand, he testified it has never been over 128, but he also testified that the highest reading he has seen is maybe 130.  If the reading is much over or under 128, he has been instructed to call his doctor’s office or go into their office. He also said he may be instructed by the doctor’s office to take more of the glucose pills as opposed to going directly into the office.

14. As an example, when asked what he would do if the reading was 300 on a given reading, Mr. Wolde said he would call the doctor’s office and go in for an appointment.

15. Mr. Wolde’s only testimony about use of insulin to manage his diabetes was that it was given to him in case he needed it.  When he started daily testing, he was told he would need insulin, but because he maintains an appropriate glucose level in his blood using glucose pills, he has not used insulin.  No testimony was provided as to when insulin was required, rather than a glucose pill, but the glucose pills alone have kept his diabetes well controlled.

16. Mr. Wolde testified regarding his Motor Vehicle Record submitted as part of the Application.  His driving record indicates that he was issued a Commercial Driver’s License, but that such license has expired.  He also holds a valid Adult Regular License.  Both licenses were issued without restrictions. Violations shown on his driving record over the past two years were confirmed to be traffic infractions unrelated to Mr. Wolde’s medical condition.

17. He has been instructed to watch for symptoms related to his diabetes including headaches and his body shaking or trembling.  He testified that he has never suffered these symptoms.  

18. Asked when he last experienced symptoms or an episode or attack, he testified that he had never experienced such problems.  Asked when he last did not feel good because of diabetes, Mr. Wolde was adamant that he did not feel bad, that he does not have a problem with his diabetes, and that it never has caused him any problems since diagnosis.  

19. Mr. Wolde testified that he has never had any problems with his diabetes and that he goes to the clinic approximately every three months for a specialist to check his glucose levels.  He has never experienced hypoglycemic episodes or other adverse diabetic conditions.

III. DISCUSSION; CONCLUSIONS OF LAW

20. Rule 11 of the Safety Rules provides that the Commission may grant a variance from the provisions of Rule 391.41(b)(3) “for good cause shown if it finds that compliance is impossible, impracticable or unreasonable, if such variance is not contrary to law.” 

21. As the Commission has recognized in the past, the prohibition against insulin dependent drivers operating motor vehicles imposed by Safety Rule 391.41(b)(3) is designed to protect the public safety.  See e.g., Decision No. R00-1465.  It has also been recognized that it would be “contrary to law” to grant the requested waiver in the absence of proper assurances that the public safety will be so protected.  Id.

22. By way of background, the standard for diabetes incorporated in the Commission’s driver qualifications was originally established in 1970 because several risk studies indicated that diabetic drivers had a higher rate of crash involvement than the general population.  70 Fed. Reg. 52466 (2005).

23. The Transportation Equity Act for the 21st Century (TEA21), Pub. L. No. 105-178, 112 Stat. 107, enacted June 9, 1998, required the Secretary of Transportation to “determine whether a practicable and cost-effective screening, operating, and monitoring protocol could likely be developed for insulin treated diabetes mellitus individuals who want to operate commercial motor vehicles in interstate commerce that would ensure a level of safety equal to or greater than that achieved with the current prohibition on individuals with insulin treated diabetes mellitus driving such vehicles.” .  § 4018 of TEA21, amending 49 USC § 31305.

24. In accordance with § 4018(c) of TEA21, the Secretary filed "A Report to Congress on the Feasibility of a Program to Qualify Individuals with Insulin-Treated Diabetes Mellitus to Operate in Interstate Commerce as Directed by the Transportation Equity Act for the 21st Century."
  68 Fed. Reg. 52442 (2003).  The report concluded that a safe and practicable protocol to allow some insulin-treated diabetic drivers to operate Commercial Motor Vehicles is feasible. Based thereupon, on September 3, 2003, the agency published its notice of final disposition, establishing the protocol for allowing such drivers to operate Commercial Motor Vehicles in interstate commerce.  68 Fed. Reg. 52441 (2003).  Similar to the proper assurances required by prior Commission decisions, the notice of final disposition explained, “In considering exemptions, the FMCSA must ensure that the issuance of diabetes exemptions will not be contrary to the public interest and that the exemption achieves an acceptable level of safety.” 68 Fed. Reg. 52443 (2003).  

25. The Motor Carrier Safety Reauthorization Act of 2005, Pub. L. No: 109-59, effective August 10, 2005, requires further revisions to the Federal Motor Carrier Safety Administration (FMCSA) diabetes exemption program to eliminate time requirements for commercial driving while using insulin and implement requirements to demonstrate stable control of diabetes in a manner “consistent with the findings reported in July 2000, by the expert 
medical panel established by the Secretary, in ‘A Report to Congress on the Feasibility of a Program to Qualify Individuals with Insulin-Treated Diabetes Mellitus to Operate Commercial Motor Vehicles in Interstate Commerce as Directed by the Transportation Equity Act for the 21st Century.’”  § 4129 of the Motor Carrier Safety Reauthorization Act of 2005.  Pub. L. No: 109-59.

26. Over the past 35 years, the federal government has evolved from an absolute disqualification of individuals using insulin to an exemption based upon a demonstrated ability to manage the medical condition with insulin.  Generally, FMCSA will enact rules to review medical information to determine whether an applicant has demonstrated the ability to manage his/her condition with insulin, rather than requiring the applicant to demonstrate a specific period of operation.

27. Although federal developments following the Commission’s incorporation of federal regulations by reference are not part of the Commission’s rules, the ALJ finds that proper assurances that the public safety in Colorado will be protected, may include consideration of substantial research reported to the United States Congress and modifications based thereupon to applicable driver qualifications by the FMCSA.  Demonstrated ability to manage a driver’s condition with insulin is an appropriate consideration of proper assurances to protect the public safety in Colorado.

28. The evidence indicates that Mr. Wolde’s diabetic condition has not heretofore adversely affected his ability to safely operate motor vehicle equipment.  Although insulin is prescribed to Mr. Wolde, his testimony is that he has not needed to use it during the past six months of managing his blood glucose levels.  He takes his glucose pill daily.  He checks his blood glucose levels every morning and his levels have not veered much away from 128 during the past six months, the level that he understands from his doctor to be optimal. Mr. Wolde’s glucose levels are also tested every three months at his doctor’s office and he did not testify as to any resulting change in management of his condition resulting therefrom.  Finally, Dr. Garver’s medical opinion submitted with the application establishes that Mr. Wolde has succeeded in controlling his condition to the satisfaction of his medical advisors at this time.  Thus, the ALJ infers that there has been no material change in his diabetes over the last six months.  Mr. Sarr also supports the application and Mr. Wolde’s past employment has been problem-free.  

29. The application requested a two-year waiver.  Because of the foregoing, and the demonstrated compliance with specific instruction for managing his diabetes, sufficient evidence demonstrates that proper assurances protect the public safety under a partial waiver of Safety Rule 391.41(b)(3).  Mr. Wolde has demonstrated a short-term ability to manage his diabetes and that it is impossible, impracticable, or unreasonable for him to comply with the Commission’s rule.  Thus, a short-term waiver of the Commission’s rule is justified.  

30. There are some troublesome aspects of this case that do not allow the full grant of the waiver requested.  Diabetes is a serious condition requiring constant monitoring.  Those suffering from this condition can experience rapid adverse changes that can result in potentially dangerous situations.  

31. Mr. Wolde follows a specific daily regimen, based upon which Dr. Garver has opined his diabetes is well controlled.  However, it is also apparent that Mr. Wolde is not very well educated or informed about his medical condition. 

32. There was no testimony regarding ongoing educational programs of instruction for living with diabetes and ensuring that his condition remains stable over time.  He complies with recommended frequency for blood glucose monitoring, but appeared to have less than optimal knowledge about signs, symptoms, and treatment of high and low blood sugar levels.

33. Unanswered questions remain regarding Mr. Wolde’s management of his condition before initiating daily monitoring six months ago as well as what day-to-day precautions Mr. Wolde’s doctors have advised him to take in managing his diabetes.  Also, the record does not explain what changes caused the initiation of daily testing.  If it was a change in condition, the record does not disclose if or how Mr. Wolde discovered the change and brought it to his doctor’s attention.

34. As a result of the above, sufficient evidence has been presented justifying only a six-month waiver of Safety Rule 391.41(b)(3).  Upon the expiration of the waiver granted herein, Freedom and Mr. Wolde may apply for successive extensions upon presenting evidence from Mr. Wolde’s physician that his diabetic condition remains under control and that such condition does not impair his continued ability to safely operate motor vehicles.  Additionally, in determining whether, and for what term, to grant subsequent waivers, the Commission will consider Mr. Wolde’s education regarding diabetes as well as his comprehension level of the procedures that must be followed to monitor and manage diabetes and what procedures should be followed if complications arise.

35. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

IV. ORDER

A. The Commission Orders That:

1. Docket No. 05M-380CP, being an application of Freedom Cabs, Inc., is granted, in part.  Freedom Cabs, Inc., is granted a six-month waiver from Rule 391.41(b)(3) of the Commission’s Rules Regulating Safety for Motor Vehicle Carriers and Establishing Civil Penalties in connection with driver Yacob Woldeghiorghis, subject to the following conditions:  

a.
Yacob Woldeghiorghis shall maintain appropriate medical supplies for glucose management while preparing for the operation of a commercial motor vehicle and during its operation. The supplies shall include the following:

i.
A glucose monitor with memory,

ii.
Supplies needed to obtain adequate blood samples and to measure blood glucose,

iii.
Insulin to be used as necessary, and

iv.
An amount of rapidly absorbable glucose to be used as necessary;

b.
Yacob Woldeghiorghis shall maintain a daily record of actual driving time to correlate with the daily glucose measurements; and

c.
Prior to and while driving, Yacob Woldeghiorghis shall adhere to the following protocol for monitoring and maintaining appropriate blood glucose levels:

i.
Check glucose before starting to drive and take corrective action if necessary. If glucose is less than 100 milligrams per deciliter (mg/dl), take glucose or food and recheck in 30 minutes. Do not drive if glucose is less than 100 mg/dl. Repeat the process until glucose is greater than 100 mg/dl;

ii.
While driving check glucose every two to four hours and take appropriate action to maintain it in the range of 100 to 400 mg/dl;

iii.
Have food available at all times when driving. If glucose is less than 100 mg/dl, stop driving and eat. Recheck in 30 minutes and repeat procedure until glucose is greater than 100 mg/dl; and

iv.
If glucose is greater than 400 mg/dl, stop driving until glucose returns to the 100 to 400 mg/dl range. If more than two hours after last insulin injection and eating, take additional insulin. Recheck blood glucose in 30 minutes. Do not resume driving until glucose is less than 400 mg/dl.

d.
Within 30 days following the effective date of this decision, Freedom shall cause Yacob Woldeghiorghis to provide one copy of this decision to his medical providers at St. Anthony’s Family Medical Clinic North.

2. The Commission is not requiring or directing any action in contravention of Mr. Wolde’s medical treatment by the foregoing conditions.  In the event that compliance with any of the foregoing conditions cannot be met consistent with Mr. Wolde’s medical treatment, he shall not drive for Freedom until the foregoing conditions may be met consistent with medical treatment, or until relief is sought of this Commission to modify the conditions of this waiver.

3. Freedom Cabs, Inc., shall promptly (within 30 days) notify and file with the Commission any documents and information concerning any accidents, arrests, license suspensions, revocations or withdrawals, and convictions involving Yacob Woldeghiorghis during the period of the waiver granted herein.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or Stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


 G. HARRIS ADAMS
________________________________

Administrative Law Judge


G:\ORDER\380CP.doc:GHA






� Mr. Wolde testified that he has been under care at the same clinic since his diabetes diagnosis, but that this was his first visit with Dr. Garver.


� Mr. Wolde refers to his prescription pill medication as a “glucose” pill.  The Medical Examination Report indicates that Mr. Wolde was prescribed Glucophage as of July 26, 2005.  Dr. Garver indicates that Mr. Wolde was prescribed Avandamet as of August 31, 2005.  For simplicity, the decision will reference the pill medication as a glucose pill.


� The full text of this report is available at http://www.fmcsa.dot.gov/facts-research/research-technology/publications/medreports.htm


� These special conditions are incorporated from the FMCSA exemption program found at 68 Fed.Reg. 52444 (2003).
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