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I. statement
1. On July 29, 2005, the Town of Eagle (Applicant) filed an application for authority to establish a public crossing status at the crossing of Brooks Lane at Railroad Milepost 329.3, in the Town of Eagle (Application).  Applicant did not file its direct testimony and exhibits with its Application.  The Application commenced this docket.  

2. The Commission gave public notice of the Application.  Notice of Application Filed (Notice), dated August 2, 2005.  In that Notice, the Commission established a 30-day intervention period and a procedural schedule.  The Commission later vacated that procedural schedule.  Decision No. C05-1123 at ¶ II.4.  

3. On August 12, 2005, the Union Pacific Railroad Company (UPRR) intervened of right.  UPRR "is not opposing or contesting the granting of the Application, but … will participate in any hearing" which may occur.  UPRR Notice of Intervention at 1.  UPRR is represented by counsel.  

4. On September 1, 2005, Eagle Valley Conservation Trust (EVCT) intervened of right.  "EVCT by [its] intervention is not taking a position as to whether it objects or does not object to the application filed and EVCT reserves its rights to object and will participate in this proceeding as its interests may appear."  EVCT Notice of Intervention at ¶ 2.  EVCT goes on to "disagree[] with Applicant's improper characterizations and representations in its Application" (id. at ¶ 3) and to outline the substance of its disagreement (id. at ¶¶ 4 - 8).  EVCT is represented by counsel.  

5. On September 19, 2005, Applicant filed a Response to Notice of Intervention by EVCT.  In that filing, which is not signed by an attorney, Applicant responds to EVCT's statements in its Notice of Intervention.  

6. By Decision No. C05-1123, the Commission scheduled this matter for hearing on December 28, 2005 before an Administrative Law Judge (ALJ) and deemed the Application complete as of September 16, 2005.
  The undersigned is the ALJ to whom this case is assigned.  

A.
Prehearing Conference and Issues to be discussed.  

7. It is necessary to determine the scope of the issues in this proceeding and to establish a procedural schedule in this matter.  To do so, a prehearing conference will be held on October 7, 2005.  The provisions of Rules 4 Code of Colorado Regulations (CCR) 723-1-79(b)(3) and 4 CCR 723-1-79(b)(4) will govern this prehearing conference.  

8. At the prehearing conference, EVCT must be prepared to state whether it opposes granting the Application.  

9. At the prehearing conference, the parties must be prepared to discuss the impact, if any, of EVCT's assertions on the scope of, and on the issues presented in, this proceeding.  

10. The parties must be prepared to discuss the following matters at the prehearing conference:  (a) date by which Applicant will file its list of witnesses
 and copies of its exhibits;
 (b) date by which each Intervenor will file its list of witnesses and copies of its exhibits (see notes 2 and 3, above); (c) date by which each party will file its prehearing motions;
 (d) whether a final prehearing conference is necessary and, if it is, the date for that prehearing conference; (e) date by which the parties will file any stipulation reached;
 (f) hearing location;
 and (g) whether the parties wish to make closing statements of position.
  In addition, the parties should be prepared to discuss any matters pertaining to discovery if the procedures and time frames of Rule 4 CCR 723-1-77 are not sufficient.  Further, the parties should review, and be prepared to discuss to the extent relevant, the matters outlined in Rule 4 CCR 723-1-79(b)(5).  Finally, a party may raise any additional issue.  

11. In considering proposed dates, the parties should bear in mind the scheduled December 28, 2005 hearing date.  

12. The undersigned ALJ expects the parties to come to the prehearing conference with proposed dates for all deadlines.  The parties must consult prior to the prehearing conference with respect to the matters listed in ¶ 10, above, and are encouraged to present, if possible, a procedural schedule which is satisfactory to all parties.  

13. A party may attend the prehearing conference by telephone.  To make arrangements to do so, a party must contact Mr. Lloyd Petersen at the Commission (telephone number:  1.800.888.0170 (outside the Denver metro area)) no later than close of business on October 5, 2005.  

B.
Application to Obtain Legal Representation.  

14. Applicant is a party and is not represented by counsel in this matter.  

15. Rule 4 CCR 723-1-21(a) requires a party in a proceeding before the Commission to be represented by counsel unless one of the following exceptions applies:  (a) the person is “an individual who is a party to [the] proceeding and who wishes to appear pro se [to represent] only his individual interest” (Rule 4 CCR 723-1-21(b)(1)); or (b) the person appears “on behalf of a closely held corporation, [but] only as provided in § 13-1-127, C.R.S.” (Rule 4 CCR 723-1-21(b)(2)).  The Commission has emphasized the mandatory nature of this requirement and has found that, if a party does not meet the criteria of Rule 4 CCR 723-1-21(b), then filings made by, and appearances made by, non-attorneys on behalf of that party are void and of no legal effect.  See, e.g., Decisions No. C04-1119 and No. C04-0884.  

16. From the Application it is obvious that Applicant is not an individual.  Thus, Rule 4 CCR 723-1-21(b)(1) does not apply to it.  From the Application it is obvious that Applicant is not a closely-held corporation.  Thus, Rule 4 CCR 723-1-21(b)(2) does not apply to it.  Accordingly, Applicant must be represented by an attorney in order to proceed in this case.  

17. Applicant will be ordered to be represented in this proceeding by an attorney at law currently in good standing before the Supreme Court of the State of Colorado.  Applicant’s counsel must enter an appearance in this matter on or before October 6, 2005.  

18. Applicant is advised that failure to obtain counsel, and failure of counsel to enter an appearance, by October 6, 2005 will result in dismissal of this matter without prejudice.  

II. ORDER
A. It Is Ordered That:  
1. A prehearing conference in this docket is scheduled as follows:  

DATE:

October 7, 2005  

TIME:

10:00 a.m.  

PLACE:
Commission Hearing Room 
 

1580 Logan Street, OL2 
 

Denver, Colorado  

2. On or before October 6, 2005, the Town of Eagle shall obtain counsel who is an attorney at law currently in good standing before the Supreme Court of the State of Colorado.  

3. On or before October 6, 2005, counsel for the Town of Castle Rock shall enter an appearance in this matter.  

4. The parties shall be prepared to discuss at the prehearing conference the matters set forth above.  

5. A party may participate in the prehearing conference by telephone so long as prior arrangements are made, as discussed above.  

6. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge


G:\oRDER\325R.doc:MLJF






�  Absent Applicant’s waiver of the statutory time frame or a finding of extraordinary circumstances, a Commission decision in this proceeding should issue within 210 days of that date (i.e., on or before April 13, 2006).  Sections 40-6-109.5(2) and 40-6-109.5(4), C.R.S.; 4 CCR 723-1-70.   


�  The list of witness must contain:  the name, address, and telephone number of each listed witness and a brief synopsis of the testimony the witness is expected to give at hearing.  


�  Copies of exhibits must be provided.  A list of exhibits will not suffice.  


�  This date should be at least 10 days before the final prehearing conference or, if there is no final prehearing conference, 14 days before the hearing.  


�  This date should be at least three business days before the first day of hearing.   


�  At present, the hearing is scheduled to be held in Denver.  If a party wishes to have the hearing held in another city, the party must raise this issue at the prehearing conference.  


�  Closing statements of position may be oral or written.  If the parties wish the opportunity to make closing statements, then several issues must be resolved:  (a) oral presentation or written brief; (b) date; and (c) if written, whether written response should be permitted and, if so, the date for filing the response.  
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