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I. statement

1. The captioned application of the Town of Avon (Avon) (Docket No. 05A-121R) was filed with the Colorado Public Utilities Commission (Commission) on March 18, 2005.  This application seeks Commission approval for the construction of two new public highway railroad grade crossings at railroad mileposts 308.24 and 308.31 in Avon, Colorado (Avon Crossings).

2. Public notice of Docket No. 05A-121R was given on March 23, 2005.  Interventions were filed in this matter by the Union Pacific Railroad Company (UP), the Staff of the Commission (Staff), A.T.S. Joint Venture (ATS) and Avon Town Square, Lot 2, Condominium Association (Association).  The matter is currently scheduled for hearing on September 27 and 28, 2005, in Avon, Colorado.

3. The captioned application of UP (Docket No. 05A-343R) was filed with the Commission on August 12, 2005.  This application seeks Commission approval to close the highway-railroad at-grade crossing at railroad milepost 308.91 at West Beaver Creek Boulevard in Eagle County, Colorado (WBCB Crossing).  

4. Public notice of Docket No. 05A-343R was given on August 17, 2005.  An intervention has been filed in this proceeding by Avon.

5. UP filed an Amendment to the application it filed in Docket No. 05A-343R (Amendment) on August 24, 2005.  The Amendment included a request that Docket No. 05A-343R be consolidated and determined in conjunction with Docket No. 05A-121R (Motion to Consolidate).

6. On September 7, 2005, Avon filed two pleadings in Docket No. 05A-343R; a Consolidated Motion and Supporting Memorandum: (1) To Dismiss for Failure to State a Claim Upon Which Relief May be Granted; (2) For Judgment on the Pleadings; (3) To Reject the Application and Close the Docket; and (4) Request for Sanctions Pursuant to Rule 11 of the Rules of Practice and Procedure (Motion to Dismiss) 
 and an Alternative Response in Opposition to Request to Consolidate (Consolidation Response).

7. On September 20, 2005, the Commission referred Docket No. 05A-343R to the undersigned Administrative Law Judge (ALJ).  On that same date a status conference was held in Docket No. 05A-121R.  See, Decision No. R05-1111-I.  Appearances were entered on behalf of the parties to that proceeding by their respective legal counsel.
  

8. During the course of the status conference UP orally moved to consolidate Docket No. 05A-343R with Docket No. 05A-121R.  Counsel for UP, Avon, and Staff presented legal argument in connection with this motion.  UP and Avon generally incorporated the arguments previously made in the Motion to Consolidate and the Consolidation Response.  Staff opposed consolidation on the ground that Docket Nos. 05A-121R and 05A-343R involved different issues and that UP’s request to close the WBCB Crossing in Docket No. 05A-343R was contingent on the Commission approving at least one of the Avon Crossings in Docket No. 05A-121R.

9. Rule 79(a) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1-79(a), allows the Commission to consolidate proceedings where the issues are substantially similar and the rights of the parties will not be prejudiced.  UP contends that consolidation of Docket Nos. 05A-121R and 05A-343R is warranted since, in its opinion, both matters involve a common question of both law and fact; i.e., whether more than one at-grade crossing should be approved in the corridor of approximately 3,500 feet long within Avon.  UP further contends that the parties in these matters will not be prejudiced by a delay in processing Docket No. 05A-121R since it is apparently prepared to proceed to hearing in Docket No. 05A-343R on the same days currently scheduled for hearing in Docket No. 05A-121R.

10. Docket No. 05A-121R involves a request to establish two new railroad crossings between the Avon Town Center and an area commonly referred to in that proceeding as the “Confluence Site.”  Docket No. 05A-343R involves a request to close the WBCB Crossing.  The WBCB Crossing is located approximately .6 miles east of the Avon Crossings and serves a geographic area that is unrelated to the area sought to be served by the Avon Crossings.  The factual issues bearing on the establishment of the Avon Crossings are different, therefore, than the factual issues bearing on the closure of the WBCB Crossing.

11. Regarding issues of law, UP has not presented a compelling argument that the Commission has adopted, or should adopt, the “corridor approach” described in the Motion to Consolidate; i.e., a legal standard effectively requiring that an existing crossing to be closed as a result of the opening of one or more other crossings within some “corridor.”  Therefore, the ALJ is not convinced that Docket Nos. 05A-121R and 05A-343R share common issues of law.

12. Also, UP has indicated that the relief requested in Docket No. 05A-343R, the closure of the WBCB Crossing, is conditioned upon Commission approval to construct one or both of the Avon Crossings.  In other words, Docket No. 05A-343R will be rendered moot in the event the Commission fails to approve either of the Avon Crossings.  Given the conditional nature of Docket No. 05A-343R, consideration of the issues involved in that proceeding in conjunction with the issues involved in Docket No. 05A-121R would be inefficient and premature.  Rather than supporting consolidation of the subject proceedings, consideration of the relief requested in Docket No. 05A-343R should likely be deferred until Docket No. 05A-121R is administratively final.  

13. In addition, consolidation of Docket Nos. 05A-121R and 05A-343R at this late date would prejudice Avon.  Docket No. 05A-121R has been pending for over six months.  The time limitation imposed by § 40-6-109.5, C.R.S., for issuance of a Commission decision in that matter has already been extended by 45 days.  See, Decision No. R05-0614-I.  The parties have conducted and completed substantial discovery.  The current hearing dates were established approximately four months ago.  Direct, answer, and rebuttal testimony has been submitted on behalf of the parties’ witnesses.

14. By contrast, Docket No. 05A-343R was filed slightly over one month ago.  The “notice” period expired less than one week ago and the Commission assigned the matter to the ALJ only yesterday.  No party has had an opportunity to conduct discovery.  There has been insufficient time for the ALJ to consider and rule on Avon’s pending Motion to Dismiss.  Notwithstanding UP’s willingness to proceed to hearing immediately, it is apparent that this matter is not positioned for hearing at this time.  Consolidation would, therefore, necessitate a continuance of the currently scheduled hearing dates.  This would prejudice Avon’s right to secure a decision in Docket No. 05A-121R within the time limitations established by § 40-6-109.5, C.R.S.

15. For all the foregoing reasons, the Motion to Consolidate will be denied.

II. order

A. It Is Ordered That:

1. The motion of the Union Pacific Railroad Company that Docket No. 05A-343R be consolidated and determined in conjunction with Docket No. 05A-121R is denied.

This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


DALE E. ISLEY
________________________________

Administrative Law Judge
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� On September 16, 2005, UP filed its Response to the Motion to Dismiss.  This Order resolves only the Motion to Consolidate.  The Motion to Dismiss will be resolved by a separate Order.


� Counsel for UP, ATS, and the Association participated in the pre-hearing conference via telephone.
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