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I. STATEMENT

1. On August 17, 2005, James M. Young filed his Complaint against Merwin’s Towing (Merwin’s).  That Complaint commenced this docket.  

2. On August 24, 2005, the Commission issued its Order to Satisfy or Answer to Respondent and issued its Order Setting Hearing and Notice of Hearing.  See Order to Satisfy or Answer and Order Setting Hearing and Notice of Hearing.  

3. On September 1, 2005, Merwin’s filed responsive information to the Complaint that the Administrative Law Judge (ALJ) construes as an Answer to the Complaint along with an initial list of witnesses and copies of exhibits.  

4. On September 19, 2005, Merwin’s contacted the undersigned ALJ to ask why their was still a hearing was set in this matter.  Without answering the stated question, the ALJ referred Mr. Merwin to the Commission’s Rules of Practice and Procedure governing Complaints.

5. On September 20, 2005, Merwin’s filed a Motion to Dismiss via facsimile.

6. Rule 61(d)(2) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, provides that a respondent in a complaint proceeding may file a motion to dismiss within ten days following service of the complaint.  The right to file a motion to dismiss under this rule is permissive and does not preclude the filing of such a motion at a later stage of the proceeding.

7. No certificate of mailing was executed on the Motion to Dismiss and a review of the document does not indicate that service was made.  Therefore, the Commission cannot determine the date upon which a response is due pursuant to Rule 22, 4 CCR 723-1.  Further, the Commission cannot determine the date upon which the request is ripe for consideration.

8. In order to avoid confusion for all parties and to ensure proper service and an opportunity to respond, the ALJ will sua sponte establish the response deadline to be September 30, 2005.

9. The ALJ, having now verified service and established response time for both parties on different pleadings, directs the parties’ attention to Rule 7(b), 4 CCR 723-1, that provides: 

(b) Service….



(2)
Any pleading, or other document filed by a party in a docket shall be served on or mailed to all other parties on the same day it is filed….



(3)
Proof of service upon other parties of any pleading or document filed as required under § 40 6 108(3). C.R.S., shall be shown by a certificate of service, which shall be attached to the pleading or document. 

II. ORDER

A. It Is Ordered That:

1. Any desired response to the Motion to Dismiss filed by Merwin’s Towing shall be filed on or before September 30, 2005.

2. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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� Despite Mr. Merwin’s question, the subsequent discussion was solely restricted to applicable procedural matters.  However, as a precaution, the ALJ calls the parties’ attention to Rule 9(c), 4 CCR 723-1, prohibiting off the record communications. 
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