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I. STATEMENT

1. On May 25, 2005, Colorado Natural Gas, Inc. (CNG), filed its Verified Application in accordance with Rule 55 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, requesting that the Commission authorize a stock transfer pursuant to § 40-5-105, C.R.S.  The Verified Application commenced this proceeding.

2. On May 27, 2005, the Commission gave notice of the application.  

3. Pursuant to Rule 55(e), 4 CCR 723-1, the Commission deems this type of application complete in accordance with the procedural requirements of Rule 70, 4 CCR 723-1.  Because the Staff of the Public Utilities Commission (Staff) determined that items were omitted, or required further explanation, it issued written notification to CNG in accordance with Rule 70(a), 4 CCR 723-1 (Deficiency Letter).  

4. On June 20, 2005, CNG filed its Verified Supplement to Verified Application (The Verified Application, as supplemented by the Verified Supplement to Verified Application, will be referred to as the Application), addressing the concerns raised in the Deficiency Letter.  

5. On June 27, 2005, Staff intervened of right and requested a hearing in this matter.  Staff is the only intervenor in this matter.  

6. On July 6, 2005, the Commission deemed the Application complete by minute entry at its weekly meeting and referred the matter to an Administrative Law Judge (ALJ) for hearing.

7. On August 24, 2005, CNG and Staff filed their Stipulation and Agreement, a copy of which is attached to this Decision as Appendix A.  Upon Commission approval of the Stipulation and Agreement, CNG has assumed several obligations in exchange for Staff’s withdrawal of objection to Commission approval of the Application.  

8. By Decision No. R05-1039-I, the ALJ requested clarification as to certain provisions of the Stipulation and Agreement.  In summary, the ALJ posed the following questions to the Parties:  1) How will CNG Holdings, Inc. be bound to perform obligations undertaken in the Stipulation and Agreement, and how will the same be enforced? 2) Do the Parties intend the reference to “service” contained in Paragraph No. 15 of the Stipulation and Agreement to mean all services or only regulated services?  3) Do the Parties intend to define the scope of the “activities” at this time, as the term is used in Paragraph No. 16 of the Stipulation?

9. Fulfilling the ALJ’s request, the parties jointly filed their Supplement to Stipulation and Agreement on September 12, 2005, a copy of which is attached to this Decision as Appendix B.  In Exhibit A to the supplement, the Chief Executive Officer for CNG Holdings, Inc., acknowledges that if the Application is approved, it will be bound by and will comply with the provisions of Paragraph Nos. 11, 14, 15, 16, and 18 of the Stipulation and Agreement and that such provisions are enforceable according to their terms against CNG Holdings, Inc.  Secondly, the Parties clarify their intent to broadly reference “service” in Paragraph No. 15 of the Stipulation and Agreement.  Finally, the parties do not seek to define the scope of the referenced “activities” in Paragraph No. 16 of the Stipulation and Agreement.  

10. The Stipulation and Agreement (Appendix A) as supplemented by the Supplement to Stipulation and Agreement (Appendix B) will be referenced as the Stipulation.  The Stipulation is incorporated herein by reference.

11. In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission the record in this proceeding along with a written recommended decision.  

II. FINDINGS AND CONCLUSION  

12. The Application seeks Commission authorization for 100 percent of CNG’s equity shareholders to transfer all of their equity interest in CNG to a newly created entity, CNG Holdings, Inc., solely in exchange for 100 percent of the equity securities of that entity.  Effecting such transfer, CNG will create a holding company structure in order to facilitate exploration and maximization of other investment opportunities while insulating its Colorado customers and business operations.

13. Under the terms of the Stipulation, CNG and CNG Holdings, Inc., have undertaken obligations to address concerns raised by Staff in its Intervention.  Because CNG Holdings, Inc., is not a party to this docket, the Commission relies upon the represented authority of Michael P. Earnest as its Chief Executive Officer to bind CNG Holdings, Inc.  Some of the obligations, set out fully in the Stipulation, are as follows:

a) CNGs has a pending request before the Securities & Exchange Commission (SEC) for a determination regarding holding company status under the Public Utility Holding Company Act.  CNG has agreed to keep Staff apprised of the status of this proceeding by providing monthly written updates to Staff to be submitted on or before the first day of each calendar month and concluding with a final written report advising Staff of the SEC’s final action on the request.  

b) CNG will ensure that no cross subsidies occur among or between subsidiaries of CNG Holdings, Inc., after the date stock was transferred pursuant to the authorization in this Decision.  

c) CNG Holdings, Inc. agrees to maintain data, allocate corporate costs as specified, and make available to Staff the books, records, employees and officers of CNG Holdings, Inc.

d) CNG agrees to hold Colorado customers harmless from any increased capital costs or operating expenses as a result of CNG Holdings, Inc. activities and has agreed to bear the burden of proof in any proceeding where such subject is at issue.  

e) CNG Holdings, Inc. agrees that, without Commission approval, it will not directly or indirectly allow any debt of CNG Holdings, Inc., or any of CNG Holdings, Inc.’s affiliate or subsidiary companies, to be recourse to CNG nor pledge CNG equity as collateral or securities for the debt of CNG Holdings, Inc., or any of CNG Holdings, Inc.’s affiliate or subsidiary companies.

f) CNG Holdings, Inc. agrees not to transfer to CNG Holdings, Inc., or any of CNG Holdings, Inc.’s affiliate or subsidiary companies, directly or indirectly, assets necessary and useful in providing service to CNG’s Colorado customers, without having obtained in advance any required Commission approval.

g) CNG Holdings, Inc. agrees not to, either directly or indirectly through an affiliate or subsidiary, expand its activities with respect to the operation of an energy marketing and trading business, without approval from the Commission. 

h) CNG Holdings, Inc. agrees to subject itself to audit by Staff of all books, records, employees, and officers of CNG Holdings, Inc. and any affiliate, division, or subsidiary of CNG Holdings Inc. that engages in transactions with CNG.

i) CNG acknowledges that Staff has advised CNG Holdings, Inc., regarding the jurisdictional nature of water utility service and has suggested that CNG file applications for Certificates of Public convenience and Necessity or a petition for a declaratory order that the two water utilities are not jurisdictional to the Commission.

14. Based upon the agreements and compromises reached in the Stipulation, Staff’s concerns have been compromised or addressed.  CNG and Staff agree that approval of the Stipulation is a just, equitable, and reasonable resolution of all issues that were or could have been contested among them in this proceeding and they request that the Commission approve the Stipulation.  Upon approval of the Stipulation, Staff has no objection to the approval of the Application.  (See Appendix A, at page 2).  

15. CNG asserts that approval of the Application is not contrary to the public interest and requests that the Commission determine the noncontested and unopposed Application without hearing according to the procedures set forth in Rule 24, 4 CCR 723-1.  

16. Based upon the negotiated settlement of the parties to the Stipulation, the ALJ finds that CNG has determined that the Stipulation is in its best interest and that Staff has determined that the Stipulation, and its approval, is in the public interest.  Considering the Stipulation and the Application, the ALJ finds that the Stipulation is a just and reasonable resolution of the disputed issues in this matter, and that approval of the Stipulation is in the public interest.  The ALJ finds and concludes that the Stipulation should be, and will be, accepted.  

17. Upon acceptance of the Stipulation, the Application becomes uncontested and may be processed under modified procedure pursuant to § 40-6-109(5), C.R.S., and Rule 24, 4 CCR 723-1, without a formal hearing. 

18. In addition to procedural compliance with Rule 55, 4 CCR 723-1, CNG must demonstrate that authorization of the requested transfer is not contrary to the public interest.  The Stipulation encompasses the Parties’ comprehensive settlement of all issues that were or could have been raised in this docket, including whether authorization of the transfer is contrary to the public interest.  Based upon the agreement of the parties and the protections for Colorado customers undertaken as part of the Stipulation, the ALJ finds that approval of the Application is not contrary to the public interest.

19. The ALJ concludes that the Application should be granted, in accordance with the Stipulation and this Decision.  

III. order

A. The Commission Orders That:

1. The Stipulation and Settlement Agreement filed on August 24, 2005, a copy of which is attached hereto as Appendix A, as supplemented by the Supplement to Stipulation and Agreement filed September 12, 2005, a copy of which is attached hereto as Appendix B, is accepted and approved without modification. 

2. The Stipulation and Settlement Agreement and the Supplement to Stipulation and Agreement, are incorporated by reference and made an Order of the Commission as if fully set forth herein.  All parties shall comply with all terms thereof.

3. The Verified Application of Colorado Natural Gas, Inc. (filed May 25, 2005), as supplemented by the Verified Supplement to Verified Application (filed June 20, 2005), the Stipulation and Agreement (filed August 24, 2005) and the Supplement to Stipulation and Agreement (filed September 12, 2005), is granted in accordance with the Stipulation and this Decision.

4. Docket No. 05A-225G is closed.  

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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