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I. statement

1. On August 11, 2005, Crystal Valley Metropolitan District No. 1 (Applicant) filed a Motion to Bifurcate Issues and to Proceed with Application for Authority to Construct New Grade Separation as an Unopposed Application.

2. Applicant states that the two Intervenors in this action, Union Pacific Railroad Company (Union Pacific) and Staff of the Colorado Public Utilities Commission (Staff) do not object to or oppose the construction of the grade separation.  Because the Intervenors do not oppose the construction, or the need for the grade separation, the portion of the application that seeks approval of the Commission to construct the grade separation is unopposed and should be granted pursuant to the Commission’s modified procedure under the provisions of 4 Code of Colorado Regulations 723-1-24 and § 40-6-109(5), C.R.S.

3. Applicant states that the contested issue in this case, namely the allocation of cost can proceed to hearing scheduled for November 8 and 9, 2005.

4. On August 19, 2005, Union Pacific filed a Response to Applicant’s Motion for Bifurcation.  Union Pacific also requests that a status conference be scheduled.

5. Union Pacific opposes the motion for the reasons that:  

1.
The motion serves no purpose and does not aid in the construction of the grade separation, 

2.
The party that Union Pacific is expected to execute contracts for construction [Douglas County] is not a party to this docket, and

3.
The presence of other parties in this matter who are not before the Commission such as Douglas County, and the real estate developers   works unfairness on the Union Pacific in terms of an allocation of responsibility.

6. On August 25, 2005, Applicant filed a Motion for Leave to File Reply to Union Pacific’s Response, and on the same date, Applicant filed its Reply.  The motion to file a Reply is granted.

7. The motion of Applicant to bifurcate issues and to decide the unopposed issue of whether the grade separation should be constructed, and the need therefore, pursuant to the Commission’s modified procedure should be granted.  The documents contained in the official file of the Commission and the final plans and specifications of the grade separation structure filed by Applicant on August 11, 2005 are sufficiently detailed to inform the Commission and the parties of the construction.

8.   The reasons cited by Union Pacific to not bifurcate the matter are not persuasive.  The motion of Applicant to bifurcate issues will be granted, and the portion of the application that requests authorization of the Commission for construction of the grade separation will be decided in this Recommended Decision pursuant to the Commission’s modified procedure.  The contested cost allocation issue will be addressed at the hearing. 

II. findings of fact and conclusions of law

9. On November 12, 2004, Applicant filed an application for an order authorizing the construction of a new grade separation at the crossing of Douglas Lane and the tracks of the Union Pacific Railroad Company, National Inventory Crossing No. 253-068M, at mile post 35.05 at Crystal Valley Parkway, Douglas County, Colorado.

10. The proposed grade separation structure will be constructed in conformance with the final plans and specifications that were filed with the Commission on August 11, 2005.  No federal or state funds for the construction are requested.

11. The design and construction will conform to the Union Pacific Guidelines for Design of Highway Separation Structures over Railroad; the Manual on Uniform Traffic Control Devices for Street and Highways; and the Commission’s rules and regulations.

12. There are approximately 29 Union Pacific trains daily using the crossing at the proposed grade separation structure.  There currently exists an at-grade crossing near the proposed site of the grade separation structure.  The timetable speed of the Union Pacific trains at the crossing is 45 miles per hour.

13. The average daily vehicular traffic (ADT) at the crossing currently is 1,071 with an Exposure Factor of 31,059.  It is estimated that the ADT in 2006 will be 1,475 with a 42,775 Exposure Factor.  It is also estimated that the ADT in 2025 will be 30,780.  At the current level of 29 train movements per day, the Exposure Factor would be 892,620.

14. The vehicular road using the grade separation will be tied into a new interchange on Interstate 25, which is currently planned.  In addition, the immediate area to the east of the proposed grade separation is currently under development and it is anticipated that future development will greatly increase the vehicular traffic using the crossing.

15. An analysis was performed to evaluate the existing conditions at the current at-grade crossing.  The crossing currently has in place passive warning devices including railroad cross bucks and stop lines in each direction.  Advance railroad crossing warning signs are also in place at the crossing.  Applicant plans to install additional passive control devices to further improve the safety at the crossing until the grade separation structure is completed.  Upon completion, the at-grade crossing will be closed.

16. It is found and concluded that the proposed grade separation should be authorized.  The proposed grade separation is needed and it will promote the safety of the public and prevent accidents.   Therefore, the proposed grade separation project as contained in the plans and specifications filed by Applicant with the Commission should be approved pursuant to the provisions of § 40-4-106, C.R.S.

17. Under the provisions of Section 40-6-109(2), C.R.S., it is recommended that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:

1. The Motion to Bifurcate Issues and to Proceed with the Application for Authority to Construct New Grade Separation as an Unopposed Application filed by Crystal Valley Metropolitan District No. 1 is granted.

2. The issue of cost allocation is bifurcated from the issue of the construction of the grade separation structure and the need therefore.

3. Crystal Valley Metropolitan District No. 1 is granted authority to construct a grade separation at the crossing of Douglas Lane and the tracks of the Union Pacific Railroad Company, National Inventory Crossing No. 253-068M at Mile Post 35.05, at Crystal Valley Parkway, Douglas County, Colorado in conformance with the final plans and specifications filed with the Commission on August 11, 2005.

4. The Commission retains jurisdiction over this matter including the construction of the grade separation structure, supporting agreements, and any modifications of the final plan.

5. Crystal Valley Metropolitan District No. 1 and Union Pacific Railroad Company shall execute the necessary documents in order to complete the construction of the grade separation, including construction and maintenance agreements, easements, and licenses.

6. The issue of cost allocation shall be addressed at the hearing scheduled for November 8 and 9, 2005.

7. The request of Union Pacific Railroad Company for a status conference is denied.

8. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

9. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

10. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


WILLIAM J. FRITZEL
________________________________

Administrative Law Judge
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