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ADMINISTRATIVE law Judge 
mana l. jennings-fader 
limiting associations'
participation without counsel  

Mailed Date:  September 9, 2005

I. statement

1. On October 15, 2004, Lake Durango Water Company (Applicant) filed an Application in which it seeks authorization to proceed with construction of the Lightner Creek Project, authorization to enter into an agreement with Tierra Hermosa, LLC for taps as payment for the development of the Lightner Creek Project, and other authorizations as stated in the Application (Project Application).  Applicant supplemented the Project Application by a filing made on November 1, 2004.  The Project Application commenced Docket No. 04A-424W.  The Commission gave public notice of the Project Application.  .  

2. Also on October 15, 2004, Applicant filed an Application in which it seeks authorization to access funds in its Capital Improvement Escrow Account to pay for an engineering study for development of the Lightner Creek Project (Engineering Application).  Applicant supplemented the Engineering Application by a filing made on November 1, 2004.  The Engineering Application commenced Docket No. 04A-525W.  The Commission gave public notice of the Engineering Application.  

3. Durango West Metropolitan District No. 1, Durango West Metropolitan District No. 2, the Board of County Commissioners of La Plata County, Colorado, and Staff of the Commission intervened in both dockets.  Decisions No. R04-1453-I and No. R04-1454-I.  Shenandoah Homeowners Association, Inc.; the Rafter J Association, Inc.; the Shenandoah Highlands Home Owners Association; and Mr. Barton K. Cross
 were permitted to intervene in both proceedings.  Decision No. R04-1580-I.  

4. Applicant has waived the provisions of § 40-6-109.5, C.R.S., as to both the Project Application and the Engineering Application.  Decision No. R04-1580-I.  

5. At present, the hearing dates are November 30, 2005 through December 5, 2005.  There is a procedural schedule in place for this proceeding.  Decision No. R05-0951-I.  

6. The Administrative Law Judge (ALJ) found that Shenandoah Homeowners Association, Inc.; the Rafter J Association, Inc.; and the Shenandoah Highlands Home Owners Association (collectively, HOAs or Associations), were required to obtain counsel in order to participate in this proceeding.
  This conclusion was based on statute and Commission rule.  Decision No. R04-1580-I.  In response, the HOAs obtained counsel.  By Decision No. R05-0976-I, this attorney was permitted to withdraw as counsel.  

7. In Decision No. R05-0976-I, the ALJ directed the Associations to retain new counsel and required the new counsel to enter an appearance on or before September 1, 2005.  As she had done previously,
 the ALJ explicitly warned:  "If an Association fails to retain counsel, that HOA will not be permitted to make filings in this matter or to participate during the hearing in this matter."  Decision No. R05-0976-I at ¶ 10; see also id. at Ordering Paragraphs No. 6, 8, and 10.  

8. Review of the file in this proceeding reveals that, as of the date of this Order, no attorney has entered an appearance on behalf of any of the HOAs.  Consequently, the ALJ will order that, until such time as it is represented by counsel, no Association will be permitted to make or to respond to a filing in this matter and no Association will be permitted to participate as a party during the hearing in this matter.
  This means that in this consolidated case none of the HOAs can present witnesses, cross-examine witnesses, make opening or closing statements, make motions, respond to motions, or do any act which constitutes the practice of law.  See generally Denver Bar Association v. Public Utilities Commission, 154 Colo. 273, 391 P.2d 467 (1964) (discussing types of actions which constitute practice of law); People v. LaPorte Church of Christ, 830 P.2d 1150, 1152 (Colo. App. 1992) (same).  

II. ORDER
A. It Is Ordered That:  
1. Until further Order, the Shenandoah Homeowners Association, Inc., cannot participate in the hearing in these dockets and cannot make or respond to any filing in these dockets.  

2. Until further Order, the Rafter J Association, Inc., cannot participate in the hearing in these dockets and cannot make or respond to any filing in these dockets.  

3. Until further Order, the Shenandoah Highlands Home Owners Association cannot participate in the hearing in these dockets and cannot make or respond to any filing in these dockets.  

4. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge
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�  Mr. Cross intervened as an individual.  


�  The Commission reached the same conclusion in Decision No. C05-1018 entered in this proceeding.  


�  See Decision No. R04-1580-I at ¶ 21 (advising HOAs of consequences of failure to obtain counsel).   


�  The ALJ will lift restrictions for an Association which retains counsel for this proceeding.  The attorney must enter an appearance.  
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