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IN THE MATTER OF THE APPLICATION FOR AN ORDER OF THE COMMISSION AUTHORIZING:  (1) THE PURCHASE BY CASINO TRANSPORTATION INC., THE RECORD OWNER OF CERTIFICATES OF PUBLIC CONVENIENCE AND NECESSITY PUC NOS. 48419 AND 52393, OF ALL THE ISSUED AND OUTSTANDING SHARES OF STOCK OF FOUR WINDS INC., DOING BUSINESS AS PEOPLE'S CHOICE TRANSPORTATION INC., THE RECORD OWNER OF CONTRACT CARRIER PERMIT NO. A-9792 AND CERTIFICATES OF PUBLIC CONVENIENCE AND NECESSITY PUC NOS. 14641 AND 48716; (2) THE SIMULTANEOUS 5-YEAR LEASE BY CASINO TRANSPORTATION INC. OF THE CONTRACT CARRIER PERMIT AND CERTIFICATES OF PUBLIC CONVENIENCE AND NECESSITY OF FOUR WINDS INC., DOING BUSINESS AS PEOPLE'S CHOICE TRANSPORTATION INC.; (3) THE ACQUISITION OF CONTROL OF BOTH CASINO TRANSPORTATION INC. AND FOUR WINDS INC., DOING BUSINESS AS PEOPLE'S CHOICE TRANSPORTATION INC., BY CRAIG CALDWELL, GREG WATERMAN, AND ROBERT WATERMAN; AND (4) THE LIMITED ACQUISITION OF CONTROL OF BOTH CASINO TRANSPORTATION INC. AND FOUR WINDS INC., DOING BUSINESS AS PEOPLE'S CHOICE TRANSPORTATION INC., BY JOANNE LAH.]

interim order of 
ADMINISTRATIVE law Judge 
mana l. jennings-fader 
granting motion in part, vacating 
hearing date and procedural schedule, 
scheduling prehearing conference, identifying issues to be discussed, 
and waiving response time  

Mailed Date:  September 9, 2005

I. statement
1. On August 11, 2005, Joanne Lah and Casino Transportation, Inc. (collectively, Applicants), filed a Verified Application for Approval of a Stock Transfer and Related Lease of the PUC Authorities of Four Winds, Inc., doing business as People's Choice Transportation, Inc., to Casino Transportation, Inc., and Request for Approval of Stock Pledges, if Necessary, and Certain Rights of Joanne Lah with Respect to the Carriers' Subsequent Operations to the Extent Approval is Required (Application).  A portion of this filing was made under seal.  This filing commenced this docket.  

2. The Commission gave public notice of the Application.  See Notice of Application Filed, dated August 22, 2005 (Notice), at 1.  On August 30, 2005, CUSA BCCAE LLC, doing business as Black Hawk Central City Ace Express (Intervenor), intervened.  

3. Applicants and Intervenor are the only parties.  

4. On August 31, 2005, the Commission issued its Order Setting Hearing and Notice of Hearing in this matter.  The hearing is scheduled for September 22, 2005.  This Order will vacate that hearing date.  

5. The Commission has deemed the Application complete as of August 31, 2005.  

6. In the Notice the Commission established the procedural schedule for this proceeding.  By Decision No. R05-1070-I, the Administrative Law Judge (ALJ) ordered additional procedures.  This Order will vacate the procedural schedule and procedures.  

7. By Decision No. C05-1049, the Commission granted temporary approval for Casino Transportation, Inc., to assume operational control of the operations of Four Winds, Inc., doing business as People's Choice Transportation, Inc., under Certificates of Public Convenience and Necessity PUC No. 14641 and No. 48716 and under Contract Carrier Permit No. A-9792.  This temporary approval expires 150 days from September 2, 2005 (i.e., January 30, 2006).
  

8. On September 8, 2005, Applicants filed a Motion to Vacate and Reschedule the Hearing; to Set Pre-hearing Conference for September 22, 2005; to Vacate the Procedures and Procedural Schedule of Decision No. R05-1070-I (Motion).
  In that filing Applicants ask that the Commission vacate the hearing now scheduled for September 22, 2005 and vacate the procedural schedule and procedures.  As grounds for their request, Applicants state that there is insufficient time to prepare for hearing on the scheduled date (which is in two weeks); that the issues presented in this matter are complex and include, e.g., questions of federal preemption; that the scheduled hearing date does not allow time for the parties to discuss possible settlement; and that a prehearing conference will assist the Commission and the parties (e.g., by possibly narrowing issues).  In addition, Applicants state that they have filed a Motion to Strike the Intervention and, if this motion is granted, the Application will be uncontested and a hearing will not be necessary.  Finally, Applicants represent that Intervenor does not oppose the Motion insofar as it requests that the hearing be vacated; that a prehearing conference be held on September 22, 2005; and that the time for filing witness lists and copies of exhibits be enlarged.
  

9. The Motion states good cause.  As the Motion is unopposed, no party will be prejudiced if the Motion is granted.  The Motion will be granted in part.  The hearing, the procedural schedule, and the procedures will be vacated; and a prehearing conference will be held on September 22, 2005.  The Motion will be denied as moot to the extent it seeks an enlargement of time within which to file lists of witnesses and copies of exhibits.  Vacating the procedural schedule eliminates any requirement to file lists of witnesses and copies of exhibits.  

10. A prehearing conference will be held on September 22, 2005.  Rule 4 Code of Colorado Regulations (CCR) 723-1-79(b)(3) and Rule 4 CCR 723-1-79(b)(4) will govern this prehearing conference.  

11. At the prehearing conference, the parties must be prepared to discuss the issues identified by Applicants in the Motion.  In addition, the parties must be prepared to discuss the following:  (a) the date by which Applicants will file and serve their list of witnesses and copies of its exhibits; (b) the date by which Intervenor will file and serve its list of witnesses and copies of his exhibits; (c) the date by which each party will file its prehearing motions;
 (d) the date by which the parties will file any stipulation reached;
 (e) whether a final prehearing conference is necessary and, if it is, the date for that prehearing conference; (f) hearing date(s); and (g) date for each party to file its post-hearing statement of position (assuming the parties wish to file statements of position) and whether response should be permitted.  

12. The parties should be prepared to discuss any matters pertaining to discovery if the procedures and time frames of Rule 4 CCR 723-1-77 are not sufficient.  

13. The parties should review, and be prepared to discuss to the extent relevant, the matters outlined in Rule 4 CCR 723-1-79(b)(5).  

14. A party may raise any additional issue.  

15. In considering proposed dates, parties should keep in mind that the Commission deemed the Application complete as of August 31, 2005.  Absent Applicant’s waiver of the statutory time frame or a finding of extraordinary circumstances, a Commission decision in this proceeding should issue within 210 days of that date (i.e., on or before March 29, 2006).  Sections 40-6-109.5(2) and 40-6-109.5(4), C.R.S.  Any procedural schedule must take into account, and must allow time for, preparation of a recommended decision, preparation of exceptions to the recommended decision and response to exceptions, and preparation of a Commission decision on exceptions,
 all of which should occur by March 29, 2006.  

16. In considering proposed dates, parties also should keep in mind that the temporary approval granted by the Commission which allows Casino Transportation, Inc., to assume operational control of the operations of Four Winds, Inc., expires on January 30, 2006.  This may serve as an additional constraint on the procedural schedule for this docket.  

17. The undersigned ALJ requests that the parties come to the prehearing conference with proposed dates for all deadlines.  To that end, the parties must consult prior to the prehearing conference with respect to the listed matters and are encouraged to present, if possible, a procedural schedule and hearing date(s) which are satisfactory to both parties.  

18. The Motion requests shortened response time.  Because the Motion is unopposed, shortening response time will not prejudice any party.  The Motion will be granted.  Because the Motion is unopposed and because there is a need promptly to inform the parties of the September 22, 2005 prehearing conference date, of the issues to be discussed at that time, and of the vacating of the procedural schedule, the response time to the Motion will be waived.  
II. ORDER
A. It Is Ordered That:  

19. The Motion to Vacate and Reschedule the Hearing; to Set Pre-hearing Conference for September 22, 2005; to Vacate the Procedures and Procedural Schedule of Decision No. R05-1070-I filed by Joanne Lah and Casino Transportation, Inc. (Applicants) is granted.  

1. The hearing scheduled in this matter for September 22, 2005 is vacated.  

2. The procedural schedule established in the Notice of Applications filed dated August 22, 2005 is vacated.  

3. The procedures established in Decision No. R05-1070-I are vacated.  

4. The Motion for an Enlargement of Time to File List of Witnesses and Exhibits filed by Applicants is denied as moot.  

5. A prehearing conference in this docket is scheduled as follows:  

DATE:

September 22, 2005  

TIME:

9:00 a.m.  

PLACE:
Commission Hearing Room  
 

1580 Logan Street, OL-2  
 

Denver, Colorado  

6. The parties shall attend the prehearing conference prepared to discuss the issues and matters stated above.  

7. The request to shorten response time to the Motion to Vacate and Reschedule the Hearing; to Set Pre-hearing Conference for September 22, 2005; to Vacate the Procedures and Procedural Schedule of Decision No. R05-1070-I filed by Applicants is granted.  

8. Response to the Motion to Vacate and Reschedule the Hearing; to Set Pre-hearing Conference for September 22, 2005; to Vacate the Procedures and Procedural Schedule of Decision No. R05-1070-I is waived.  

9. The Motion for Expedited Action is granted.  

10. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge
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�  As the Commission advised Applicants and Intervenor, "the grant of temporary approval of an assumption of operational control creates no presumption that permanent approval of the stock transfer or the lease will be granted."  Decision No. C05-1049 at ¶ 12.  


�  The Motion also seeks an enlargement of time to file list of witnesses and exhibits, shortened response time, and expedited action.  


�  Intervenor's lack of objection does not indicate an agreement with the Motion to Strike or with Applicants' view regarding federal preemption.  


�  The date should be at least ten calendar days before the hearing date.  


�  This date should be at least five calendar days before the first day of hearing.   


� As a general rule, and not including the time necessary for preparation of a transcript if one is ordered, these activities consume 12 weeks from the end of the hearing, the filing of statements of position, or the filing of responses to statements of position, whichever occurs last.  
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