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I. statement  
1. On May 4, 2005, the Colorado Department of Transportation (Applicant or CDOT), filed an application for authority to upgrade light signals and to install automatic gate arms and concrete pads at a crossing in the Town of Manzanola, Otero County, Colorado (Application).  Applicant amended the Application on June 17, 2005.  The Application, which is not verified, commenced this docket.  

2. The Commission gave public notice of the Application.  Notice of Application Filed dated May 10, 2005.  On May 17, 2005, BNSF Railway Company, formerly known as The Burlington Northern and Santa Fe Railway Company (BNSF), timely filed an intervention.  By its intervention BNSF neither opposes nor contests the granting of the Application.  

3. By Decision No. C05-0859, the Commission deemed the Application complete and referred this matter for hearing on October 17, 2005 before an Administrative Law Judge (ALJ).  

4. By Decision No. R05-0866-I, the ALJ required Applicant to obtain counsel.  On July 25, 2005, counsel for CDOT entered an appearance.  

5. Because Applicant had not filed its list of witnesses and copies of its exhibits, the ALJ issued an order requiring Applicant to show cause, on or before September 2, 2005, why this docket should not be dismissed.  Decision No. R05-1008-I.  

6. On September 1, 2005, Applicant filed its Response to Show Cause and, in that filing, explained why it did not file its list of witnesses and copies of its exhibits.  The ALJ finds that the response states good cause for the failure to file.  Accordingly, the ALJ will discharge the Order to Show Cause and will not dismiss this proceeding.  

7. On September 1, 2005, Applicant also filed a Motion to Vacate Hearing and Proceed Under Modified Procedure (Motion).  In this filing Applicant requests that the hearing be vacated and that the Application be considered pursuant to the procedures for uncontested applications
 because BNSF neither opposes nor contests the Application.  Applicant also represents that the construction and maintenance contract between it and BNSF "is currently in the process of being finalized."  Motion at ¶ 6.  Finally, Applicant states that it "is authorized to represent that BNSF does not object to the relief sought."  Id. at ¶ 4.  

8. The Motion will be taken under advisement.  If the construction and maintenance contract is filed with the Commission on or before September 19, 2005 as a late-filed exhibit to the Application,
 the ALJ will consider the Motion.  

9. If the construction and maintenance contract is not filed on or before September 19, 2005, then the following procedural schedule will apply:  (a) Applicant shall file with the Commission, on September 21, 2005, its list of witnesses and copies of its exhibits; (b) BNSF shall file with the Commission, on or before September 30, 2005, its list of witnesses and copies of its exhibits; and (c) the hearing will be held as scheduled on October 17, 2005.  

II. ORDER
A. It Is Ordered That:  
1. The Order to Show Cause is discharged.  

2. The Motion to Vacate Hearing and Proceed Under Modified Procedure is taken under advisement pending the filing of the construction and maintenance contract discussed in Ordering Paragraph No. 3, below.  

3. The construction and maintenance contract between Colorado Department of Transportation (CDOT) and BNSF Railway Company, formerly known as The Burlington Northern and Santa Fe Railway Company (BNSF), is to be filed with the Commission on or before September 19, 2005 as a late-filed exhibit to the Application.  

If the construction and maintenance contract between CDOT and BNSF is not filed on or before September 19, 2005, then the following is the procedural schedule for this 

matter:  (a) CDOT shall file with the Commission, on September 21, 2005, its list of witnesses and copies of its exhibits; (b) BNSF shall file with the Commission, on or before September 30, 2005, its list of witnesses and copies of its exhibits; and (c) the hearing will be held as scheduled on October 17, 2005.  

4. This Order is effective immediately.  
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Director
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MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge
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�  See § 40-6-109(5), C.R.S., and Rule 4 Code of Colorado Regulations 723-1-24(a).  


�  If necessary, the parties may seek additional time to complete the contract.  The ALJ notes, however, that granting such additional time may result in a tighter procedural schedule in light of the October 17, 2005 hearing date.  
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