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I. statement

1. On July 28, 2005, Hal Dean and Betty Hammond (Complainants) filed their Complaint against Wyatt’s Towing Colorado Parking Lot Control, Inc. (Wyatt’s or Respondent).  That Complaint commenced this docket.  

2. On July 28, 2005, the Commission issued its Order to Satisfy or Answer to Respondent and issued its Order Setting Hearing and Notice of Hearing.  The Orders were sent via first class mail to Respondent at “1905 Acoma Street, Denver, CO 80223.”  See Order to Satisfy or Answer and Order Setting Hearing and Notice of Hearing.  The Order to Satisfy or Answer initiated the procedural schedule governing this proceeding under Commission rules. 

3. The Commission scheduled the hearing in this matter for August 30, 2005.  

4. On August 30, 2005, the Administrative Law Judge (ALJ) convened the hearing as scheduled.  Complainants appeared personally and Jeff Whipple, Manager, appeared on behalf of Respondent.  

5. As a preliminary matter, the ALJ inquired of Mr. Whipple as to his basis for representing Wyatt’s.  He stated that he was the Manager and most familiar with the facts giving rise to this action.  He said that he first heard of this proceeding approximately one week ago when he was served with a subpoena requiring his attendance at the hearing.  He stated that he had never received service of any documents from the Commission, likely because the Order to Satisfy or Answer to Respondent and the Order Setting Hearing and Notice of Hearing were mailed to an incorrect address.

6. A review of the Commission’s file indicates that Respondent had not filed any responsive pleading in this docket.  Further, the address on file with the Commission, as also stated by Mr. Whipple, is “1905 South Acoma Street, Denver, CO 80223.”  Thus, it is not surprising that a responsive pleading had not been filed.  Although he only recently discovered the pending action he stated that he was prepared to proceed with the hearing.

7. The ALJ referred Mr. Whipple to the Commission’s rules of practice and procedure governing this matter, as well as Colorado law governing the practice of law.  Rule 21(a), 4 Code of Colorado Regulations (CCR) 723-1, generally requires a corporation to be represented by an attorney at law, unless the conditions in Rule 21(b), 4 CCR 723-1 are met.  Rule 21(b), 4 CCR 723-1 incorporates the circumstances upon which an individual may appear on behalf of a closely held corporation as stated at § 13-1-127, C.R.S.

8. Section 13-1-127(2), C.R.S., provides:

Except as otherwise provided in section 13-6-407, a closely held entity may be represented before any court of record or any administrative agency by an officer of such closely held entity if:
(a) The amount at issue in the controversy or matter before the court or agency does not exceed ten thousand dollars, exclusive of costs, interest, or statutory penalties, on and after January 1, 1991; and

(b) The officer provides the court or agency, at or prior to the trial or hearing, with evidence satisfactory to the court or agency of the authority of the officer to appear on behalf of the closely held entity in all matters within the jurisdictional limits set forth in this section.

9. In any event, Wyatt’s may obtain counsel to defend this action.  However, if Wyatt’s demonstrates applicability of the statutory provision and provides satisfactory evidence of a person’s authority to appear on behalf of the company, representation of counsel would not be required. 

10. The ALJ will continue the hearing set in this matter due to the insufficiency of service and the lack of procedural compliance.

11. Because the Order to Satisfy or Answer was not mailed to Wyatt’s address of record in the Commission’s file, a full copy of the Commission’s Order to Satisfy or Answer (i.e., including the Complaint) is attached hereto as Appendix A.  

12. All procedural deadlines that are dependent upon the date of service of the Complaint, the Order to Satisfy or Answer, or the Notice and Order Setting Hearing, shall be modified to commence running from the date of this Order, rather than the date of the original respective documents, July 28, 2005.  By way of illustration, Wyatt’s has 20 days from the date of this Order to Satisfy or Answer, rather than from the date of the original order.

13. Complainants have complied with procedural deadlines in anticipation of the hearing conducted on August 30, 2005.  In light of the Respondent’s opportunity to satisfy or answer, provided herein, both Complainants will be ordered to file a statement as to whether they desire to proceed to hearing or withdraw their complaint within 15 days after the time for the filing of the Answer expires.  As to other pleadings on file with the Commission, Complainants may, but need not, supplement matters within the times set by the new procedural schedule.

14. Upon good cause shown, Complainants requested the ALJ issue subpoenas duces tecum compelling attendance of witnesses and production of documents at the hearing set for August 30, 2005.  The ALJ issued such subpoenas on August 22, 2005 to Wyatt’s Towing Colorado Parking Lot Control, Inc., Ms. Theresa Gomez, Mr. Anthony De Armas, Ms. Terry A. La Selle, the Sunset Park Apartments Community Administrator, and Ms. Bonnie A. Rogers.  

15. Returns of service were filed with the Commission on August 30, 2005, demonstrating service of the above-referenced subpoenas (or waivers of service) upon Wyatt’s Towing Colorado Parking Lot Control, Inc., Ms. Theresa Gomez, Mr. Anthony De Armas, and Ms. Terry A. La Selle, the Sunset Park Apartments Community Administrator

16. On August 30, 2005, Wyatt’s Towing Colorado Parking Lot Control, Inc., Ms. Theresa Gomez, Mr. Anthony De Armas, and Ms. Terry A. La Selle appeared in compliance with the subpoenas.  The ALJ thanked each of them for their attendance and informed them that the hearing would be continued to the date specified below.  Accordingly, the returns of the subpoenas were continued and each were ordered to appear at that time and place. 

17. As to the subpoena issued to Ms. Bonnie A. Rogers, which was not served upon her, the subpoena will be quashed.  Complainant filed the original subpoena, with an Affidavit of Attempts on August 30, 2005.  The ALJ informed the Complainants that, so long as the scope of the subpoena does not change, it will be reissued upon request by presentation of a subpoena specifying the continued date and time of hearing (i.e., there is no need to file a new affidavit in support).

II. order

A. It Is Ordered That:  

1. In order to cure procedural deficiencies, and to allow Wyatt’s Towing Colorado Parking Lot Control, Inc. (Wyatt’s) to obtain counsel or demonstrate qualification to proceed without counsel, a continuance of the hearing in this matter is granted.  

2. Hearings in this matter shall be conducted at the following date, time, and place:  

DATE: 
October 25, 2005 

TIME:

9:00 a.m. 

PLACE:
Commission Hearing Room 


1580 Logan Street, OL-2 


Denver, Colorado

3. Wyatt’s is Ordered to Satisfy or Answer in accordance with the Order to Satisfy or Answer attached hereto as Appendix A, within 20 days of the date of this Order.

4. Wyatt’s may obtain counsel to defend this action or demonstrate another person’s authority to appear on behalf of the company. 

5. Both Complainants are ordered to file a statement as to whether they desire to proceed to hearing or withdraw their complaint within 15 days after the time for the filing of the Answer expires.  

6. All parties are ordered to comply with the Rule 72 Compliance Requirements included in Appendix A, as well as all procedural rules of the Commission.  

7. All procedural deadlines that are dependent upon the date of service of the Complaint, the Order to Satisfy or Answer, or the Notice and Order Setting Hearing, shall be modified to commence from the date of this Order, rather than the date of the original mailing, July 28, 2005.  

8. The return dates for subpoenas served upon Wyatt’s Towing Colorado Parking Lot Control, Inc., Ms. Theresa Gomez, Mr. Anthony De Armas, and Ms. Terry A. La Selle are continued to the same location on October 25, 2005, at 9:00 a.m.

9. The subpoena issued to Ms. Bonnie A. Rogers on August 22, 2005 is quashed.  A new subpoena will be issued upon request by presentation of a subpoena specifying the continued date and time of hearing.

10. The parties shall follow the procedures and shall make the filings set forth above.  

11. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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