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I. statement

1. On August 12, 2005, the Union Pacific Railroad Company (UP) filed a Motion to Dismiss for Lack of Subject Matter Jurisdiction, or, in the Alternative, Motion for Partial Summary Judgment for Lack of Subject Matter Jurisdiction (Motion) in the captioned proceeding.

2. On August 24, 2005, the Town of Avon (Avon) filed its Response in Opposition to the Motion (Response).

3. UP contends in the Motion that the Colorado Public Utilities Commission (Commission) lacks subject matter jurisdiction to grant the remedy requested by Avon in its application; namely, the paving over of the UP railroad tracks at the two proposed crossing locations that are the subject of this proceeding.  The proposed crossings are located on the so-called Tennessee Pass Line.  UP contends that paving over the tracks would effectively close the Tennessee Pass Line and that the Federal Surface Transportation Board (STB), not the Commission, has exclusive and plenary jurisdiction over this issue.  In support of its argument, UP points to a 1996 decision of the STB wherein it denied a request to abandon the Tennessee Pass Line.

4. Avon contends in the Response that the Commission has subject matter jurisdiction over its application pursuant to § 40-4-106(2)(a), C.R.S.  It challenges the premise of UP’s argument that paving over the subject tracks would constitute, either legally or factually, a closure of the Tennessee Pass Line.  It points out that paving over the tracks is but one remedial option proposed by its application and that it has agreed to construct the crossings in any manner deemed appropriate by the Commission if its application is granted.  Avon argues that UP’s complaint about one of the remedies proposed in the application does not deprive the Commission of subject matter jurisdiction to determine the primary issue raised by the application; namely, whether the proposed crossings should be constructed and, if so, their location.

5. Section 40-4-106(2)(a), C.R.S., grants the Commission jurisdiction to “…determine, order and prescribe, in accordance with the plans and specifications to be approved by it, the just and reasonable manner, including the particular point of crossing, at which …any public highway may be constructed across the tracks or other facilities of any railroad corporation …and to determine, order and prescribe the terms and conditions of installation and operation, maintenance, and protection or all such crossings which may be constructed …as may to the commission appear reasonable and necessary to the end, intent, and purpose that accidents may be prevented and that safety of the public promoted.”

6. The subject application requests Commission approval for the construction of two crossings at points where public highways cross over the UP’s railroad tracks.  Under the statute referenced above, the Commission clearly has jurisdiction to determine if these proposed crossings should be constructed and, if so, the manner in which such construction should occur.  It has yet to be determined, either factually or legally, that the paving over of the tracks at the proposed crossing locations would constitute a closure of the Tennessee Pass Line in contravention of the STB order referenced by UP.
  In any event, this is only one of a number of possible methods for constructing the subject closings.  The possible imposition of one potential remedy does not deprive the Commission of subject matter jurisdiction to determine the primary issues raised by this application described above.

7. For the foregoing reasons, the Motion will be denied.

II. order

A. It Is Ordered That:

1. The Motion to Dismiss for Lack of Subject Matter Jurisdiction, or, in the Alternative, Motion for Partial Summary Judgment for Lack of Subject Matter Jurisdiction filed by the Union Pacific Railroad Company is denied.

2. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



DALE E. ISLEY
________________________________

Administrative Law Judge
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� Summary judgment is proper only when the pleadings, affidavits, depositions, or admissions show that there is no genuine issue as to any material fact and that the moving party is entitled to judgment as a matter of law.  Schultz v. Wells, 13 P.3d 846 (Colo. App. 2000).
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