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I. statement

1. On May 25, 2005, Colorado Natural Gas, Inc. (Applicant), filed its Verified Application in accordance with Rule 55 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, requesting that the Commission authorize a stock transfer pursuant to § 40-5-105, C.R.S.  The Verified Application commenced this proceeding.  

2. In response to the Staff of the Public Utilities Commission’s (Staff) letter regarding deficiencies in the Verified Application, Applicant filed its Verified Supplement to Verified Application on June 20, 2005 (The Verified Application, as supplemented by the Verified Supplement to Verified Application, will be referred to as the Application).

3. On June 27, 2005, Staff intervened of right and requested a hearing in this matter.  Staff is the only intervenor.  

4. On August 24, 2005, Applicant and Staff filed their Stipulation and Agreement (Stipulation).  Under the terms of the Stipulation, Applicant assumes several obligations in exchange for Staff’s withdrawal of objection to a Commission order approving the Application.  

5. The Administrative Law Judge (ALJ) reviewed the filed Stipulation and, in particular, compared the obligations undertaken in the Stipulation to the parties herein:  

a) In paragraph 11, CNG Holdings, Inc. agrees to maintain data, allocate corporate costs as specified, and make available to Staff the books, records, employees and officers of CNG Holdings, Inc.; 

b) In paragraph 14, CNG Holdings, Inc. agrees that, without Commission approval, it will not directly or indirectly allow any debt of CNG Holdings, Inc., or any of its affiliate or subsidiary companies, to be recourse to CNG nor pledge CNG equity as collateral or securities for the debt of CNG Holdings, Inc., or any of its affiliate or subsidiary companies;

c) In paragraph 15, CNG Holdings, Inc. agrees not to transfer to CNG Holdings, Inc., or any of its affiliate or subsidiary companies, directly or indirectly, assets necessary and useful in providing service to CNG’s Colorado customers, without having obtained in advance any required Commission approval;

d) In paragraph 16, CNG Holdings, Inc. agrees not to, either directly or indirectly through an affiliate or subsidiary, expand its activities with respect to the operation of an energy marketing and trading business, without approval from the Commission; and 

e) In paragraph 18, CNG Holdings, Inc. agrees to subject itself to audit by Staff of all books, records, employees, and officers of CNG Holdings and any affiliate, division or subsidiary of CNG Holdings that engages in transactions with CNG.

6. These provisions appear material, going to the heart of the agreement between Applicant and Staff.  In fact, Applicant and Staff reserved rights to withdraw from the agreement entirely if the Commission modifies any one of these provisions.  

7. However, CNG Holdings, Inc. is a party neither to this docket nor to the Stipulation and Agreement.  The undersigned is unable to determine whether CNG has any ability to control CNG Holdings, Inc. or to bind CNG Holdings, Inc. to comply with the Stipulation.

8. The Application openly acknowledges that it seeks after-the-fact approval of the reorganization of CNG such that CNG’s common stockholders exchanged 100 percent of their common stock in CNG solely for 100 percent of the common stock in CNG Holdings, Inc.  However, the undersigned ALJ cannot determine whether, and to what extent, CNG Holdings, Inc. has already accepted the assets transferred subject to obligations undertaken in the Stipulation or imposed by Commission Order. 

9. In summary, because the scope of this docket is restricted to authorization of the stock transfer, and because CNG Holdings, Inc. is not a party to the docket, how will CNG Holdings, Inc. be obligated to perform obligations under the Stipulation and how will the obligations be enforced? 

10. Paragraph 15 of the Stipulation addresses “assets necessary and useful in providing service to CNG’s Colorado customers.”  Do the parties intend to address all services, or only regulated services?

11. Paragraph 16 of the Stipulation restricts expansion of certain activities.  The ALJ questions enforceability of prohibited expansion of an undefined scope of current activities.  Do the parties intend to leave the scope of current activities to be determined in future proceedings?

The parties may provide, at their option, answers to the above questions either by supplementing the Stipulation, demonstrating CNG Holding Inc.’s obligations regarding the transfer, or by requesting that the Stipulation be set for hearing.  The subject supplemental filings or request for a hearing on the Stipulation setting should be made on or before September 12, 2005.  If the parties request a hearing, the ALJ requests that proposed hearing dates be included with the request.  If the parties neither request a hearing nor supplement the filing, the ALJ will consider the Stipulation based on the existing record.  

II. order

A. It Is Ordered That:

1. The Stipulation and Settlement Agreement will be held in abeyance pending clarification of the issues set forth in this Order.

2. On or before September 12, 2005, the parties to this proceeding shall either file clarification of the issues set forth in this Order by supplementing the Stipulation, demonstrating CNG Holding Inc.’s obligations, or requesting that the Stipulation and Settlement Agreement be set for hearing. 

3. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________


Administrative Law Judge
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