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David Nocera, Esq., Assistant Attorney General, Denver, Colorado, for the Staff of the Colorado Public Utilities Commission; and  
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I. statement  

1. The proceeding commenced with the filing by Aquila, Inc., doing business as Aquila Networks - PNG (Aquila), of its Submittal for Determination of Completeness of its Gas Purchase Plan for the Gas Purchase Year from July 1, 2003 through June 30, 2004 (GP Year).
  Aquila made its Gas Purchase Plan (GPP) filing pursuant to the requirements of Rule 4 Code of Colorado Regulations (CCR) 723-8.
  

2. Aquila's GPP provides a report of the gas supply and transportation outlook and of Aquila's forecasting, planning, and acquisition process.  The GPP and attached schedules provide the Commission with a detailed projection of Aquila's anticipated purchases of gas supplies for the GP Year.  

3. On June 18, 2003 by Minute Entry, the Commission deemed Aquila's submittal complete.  

4. On September 17, 2004 and pursuant to the requirements of Rule 4 CCR 723-8, Aquila filed its Gas Purchase Report (GPR)
 for the GP Year.
  Aquila's GPR is a comprehensive report of the actual results of its gas purchases for the GP Year.  The Commission uses these data to evaluate the prudence of a utility's actual gas commodity costs and upstream services costs incurred during a Gas Purchase Year.  

On November 12, 2004, Aquila filed a Supplement to its Gas Purchase Report (GPR Supplement).
  The GPR Supplement contained information about Aquila's Asset 

5. Optimization Program (AOP) under which Aquila shares asset optimization margins equally between it and its natural gas customers.  Decision No. R04-0024, entered in Docket No. 03A-272G.  Under the Settlement Agreement accepted by that Decision, Aquila was required to provide information and to make a report in connection with its GPP and GPR filings.  The November 12, 2004 filing was the first AOP report made pursuant to that Settlement Agreement.  

6. By Decision No. C05-0075 (mailed January 14, 2005) and based on the GPR filed on September 17, 2004, the Commission established a prudence review proceeding for Aquila for the natural gas purchases made in the GP Year.  In that Decision, the Commission found that  

it should commence a prudency review of these natural gas purchases and refer[] this matter to an Administrative Law Judge for hearing.  Pursuant to 4 CCR 723-8-8.9, Aquila shall have the burden of proof and the burden of going forward to establish the reasonableness of actual gas commodity and upstream service costs incurred during the review period.  

Id. at ¶ 3.  That decision also made Staff of the Commission (Staff) a party in this matter.  

7. The Office of Consumer Counsel (OCC) intervened in this proceeding but only to monitor this proceeding and to receive filings.  The parties in this matter are Aquila, OCC, and Staff (collectively, Parties).  

8. The Administrative Law Judge (ALJ) established a hearing date of August 3, 2005 and a procedural schedule.  

9. On June 23, 2005, the Parties moved to vacate the procedural schedule.  A Settlement Agreement
 and Motion for Approval of Settlement Agreement accompanied that motion to vacate.  Aquila and Staff signed the Settlement Agreement (Settlement).  While not a signatory, OCC did not oppose the Settlement or the Motion for Approval.  The ALJ granted the motion to vacate the procedural schedule.  Decision No. R05-0803-I.  

10. After reviewing the Settlement, the ALJ issued Decision No. R05-0885-I in which she both advised the Parties that the August 3, 2005 hearing would address that Settlement and posed questions for the Parties to answer during the hearing.  

11. On July 29, 2005, Aquila filed its Revised Report on the Asset Optimization Program.
  

12. The ALJ held the hearing on the Settlement as scheduled.  Aquila presented the testimony of Mr. Shawn Gillespie, its Director of Gas Supply Planning and Operations for the South Region.  Staff presented the testimony of Mr. Billy Kwan, a Commission Energy Engineer.  OCC did not present a witness.  Hearing Exhibit Nos. 1, 1A, 2, 2A, 3, 3A, 4, 4A, and 5 were marked, offered, and admitted into evidence.  At the conclusion of the hearing, the ALJ closed the evidentiary record and took this matter under advisement.  

13. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.  

II. FINDINGS AND CONCLUSIONS  
14. Aquila is a public utility, as that term is defined in § 40-1-103(1)(a), C.R.S., and provides natural gas sales service and transportation service to customers in Colorado.  

15. The Commission has jurisdiction in this case.  

16. In Decision No. R05-0885-I, the ALJ requested that the Parties respond to questions set out in Attachment A to that Order.  At the hearing the Parties presented witnesses who addressed, to the ALJ's satisfaction, each of the questions.  As a result, the ALJ finds that the record supports the Settlement, as modified infra.  

17. In ¶ II.1(c) of the Settlement and in the proposed tariffs attached to the Settlement as Appendix A, the Parties propose a new method by which Aquila's transportation customers' imbalance volumes
 will be cashed out on a monthly basis.  The Parties explained that this change is designed to avoid the "gaming" which occurs when a transportation customer reads filed tariffs, identifies weakness(es) or discrepancies in tariffs between an upstream pipeline (in this case, Colorado Interstate Gas (CIG)) and Aquila's system, and exploits those weaknesses or discrepancies to lower or to minimize the transportation customer's costs at the expense of Aquila's general system customers.  In the opinion of the Parties, acceptance of the Settlement and implementation of the proposed tariffs will reduce or eliminate the possibility of "gaming" and the resulting cross-subsidization of Aquila's transportation customers by its sales customers.  

The Parties chose a two-prong approach to achieve their goal:  First, Aquila will no longer provide back-up gas supply for transportation customers.  Settlement at ¶ II.2.  While it is not clear from the Settlement, it may be that perhaps Aquila ought to amend its tariffs to accomplish this result.
  Second, the tiers for monthly imbalance volumes will be benchmarked to CIG's tariffs.  Settlement at ¶ II.1(c).
  With respect to this benchmark, Aquila's mechanism and tiers for cash-outs are the same as, or more stringent than, those of CIG.  The Average Daily Index Price to be used in the calculation of the monthly cash-out amounts is a reasonable method 

18. to reflect the natural gas market and, in particular, to incorporate and to use the indices used to purchase gas on CIG.  

19. Based on the record in this proceeding,
 this two-prong approach is a reasonable method by which to prevent a transportation customer's "gaming" the Aquila tariffs and by which to prevent Aquila's sales customers from cross-subsidizing its transportation customers.  The ALJ finds that ¶¶ II.1 and II.2 of the Settlement, except ¶ II.1(d), should be -- and will be -- approved without modification.  

20. The ALJ notes that benchmarking to CIG's tariffs will require the Parties to be vigilant in the future to assure that changes in CIG's rates, tariffs, tiers, or methods which may affect the Settlement ¶ II.1(c) method are reviewed and are analyzed for any impact on the ability of Aquila to reduce or to eliminate "gaming" by transportation customers.  In addition, the Parties must be prepared, where and if necessary, to recommend changes to the Aquila tariffs, rates, tiers, and/or methods to be sure that the CIG benchmarks are maintained as appropriate.  

As noted above, the proposed tariffs to implement ¶ II.1 of the Settlement are set out in Appendix A to the Settlement.  With respect to those proposed tariffs, ¶ II.1(d) states:  "In the event this Settlement is approved by the Commission, Aquila will file the compliance tariffs to become effective on one day's notice."  (Emphasis supplied.)  Paragraph II.1(d) as written will not be accepted.  The quoted sentence will be stricken and replaced with the following sentence:  "In the event this Settlement Agreement is accepted by the Commission, Aquila will file the tariffs attached to the Settlement Agreement as Appendix A to become effective on 30 days' 

21. statutory notice."  As modified, ¶ II.1(d) will be accepted.  This modification is based on several considerations.  

22. First, as discussed above, the Settlement creates a new method for calculating the cash-out of imbalance volumes and specifies the Average Daily Index Price to be used in that calculation.  These new provisions affect Aquila's transportation customers, none of whom received notice of this proposed tariff change and none of whom was represented by a party in this proceeding.  Thus, this tariff change is proposed without input from Aquila's transportation customers or their representative.  In addition, the proposed tariff change will affect a change in the method used by Aquila to balance a customer's receipts and deliveries (see ¶ II.1(c) of the Settlement); those customers should have time to understand and to prepare for that change.  Further, the proposed tariff change may have unintended or unforeseen consequences which are not apparent to the Parties.  Thirty days' statutory notice will permit an affected transportation customer to have notice of the proposed tariff change, to study the proposal and to identify any consequences, to bring concerns to the attention of the Commission before the proposed tariff change takes effect, and to have time to prepare for the change.  One day's notice does not allow for this process or transition.  

23. Second, Rule 4 CCR 723-8-6.1 states, in pertinent part:  "The prudence review may result in tariff or rate changes that could affect different classifications of customers."  See also Decision No. C05-0075 at ¶ 4 (same).  The Parties argued that this language provided sufficient basis for a tariff amendment's being filed on one day's notice because it gave at least constructive notice to all Aquila customers, including its transportation customers, that a tariff or rate change might result from a prudence review of the GPR for the GP Year.  The ALJ disagrees.  While the Rule and the Decision state that a tariff or rate change might occur, they say nothing about the procedure to be used to effectuate that change (e.g., length of notice period).  Certainly, there is little, if anything, to suggest that a tariff change might be proposed on less-than-statutory notice.  This is particularly important because with tariff changes there is a statutory presumption that the notice period will be 30 days in length; and neither the Rule nor the Decision explicitly addresses, modifies, or waives that presumption.  Given that no affected transportation customer is a party, that none received notice of either the Settlement or of the proposed tariff language, and that the proposed method will change in the method used by Aquila to balance a customer's receipts and deliveries, the better approach is to allow the full statutory notice period.  

24. Third and finally, both Aquila and Staff stated, in response to a question from the ALJ, that changing ¶ II.1(d) to require 30 days' notice would not be viewed as a modification that would trigger ¶ III.4 of the Settlement.  In short, each stated that it would accept such a modification.  

25. For these reasons, ¶ II.1(d) of the Settlement will be ordered to be modified.  

26. Staff reviewed Aquila's GPR for the GP Year and found the costs of the gas commodity and of the upstream service to have been reasonable and not imprudent.  As a result, the "Parties agree[d] that Aquila's actual gas commodity and upstream service costs incurred during the subject [GP Year] were reasonable and prudent."  Settlement at ¶ II.3.  Based on the evidence produced during the hearing, the ALJ concurs and finds that the costs for gas commodity and for upstream services incurred by Aquila during the GP Year were reasonable and, insofar as the record shows, prudent.  

27. This is the first year in which the Asset Optimization Program results have been reported and reviewed as part of Aquila's GPR.  Aquila made accounting errors; and some gas supplies purchased for AOP sales were commingled with gas purchased for general system customers' use.  In its review and investigation of the AOP, Staff discovered these discrepancies and informed Aquila, which took action to implement procedures to reduce the likelihood of commingling occurring in the future and which corrected the accounting errors.  At the hearing, Aquila presented its Revised Report on the Asset Optimization Program (Hearing Exhibits No. 4 and No. 4A), which revised report the Staff had reviewed and found to be acceptable.  

28. Based on the Staff's investigation and Aquila's response, "the Parties agree that Aquila's handling of the AOP during the subject Gas Purchase Year was reasonable and not imprudent."  Settlement at ¶ II.4.  The ALJ concurs.  Based on the Revised Report and Aquila's newly-implemented procedures, the ALJ finds that Aquila's handling of the Asset Optimization Program during the GP Year was reasonable and, insofar as the record shows, prudent.  

29. As filed, ¶ II.4 of the Settlement requires Aquila to file a revised AOP report.  Hearing Exhibits No. 4 and No. 4A are the required revised report.  That paragraph will be modified by striking the filing requirement because it is moot.  

30. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

III. ORDER  
A. The Commission Orders That:  

1. The Motion for Approval of Settlement Agreement is granted consistent with the discussion above.  
The second sentence of ¶ II.1(d) of the Settlement Agreement filed on June 23, 

2005 is stricken in its entirety.  The following language is inserted in its place:  "In the event this Settlement Agreement is approved by the Commission, Aquila will file the tariffs attached to the Settlement Agreement as Appendix A to become effective on 30 days' statutory notice."  
2. The following language is stricken in its entirety from ¶ II.4 of the Settlement Agreement filed on June 23, 2005:  "Within fourteen (14) days after the Commission's approval of this Settlement Agreement, Aquila will file a revised report to correct the accounting errors contained in its confidential Gas Purchase Report as identified in its audit responses to Staff.  Said revised report will be reviewed and signed by an officer of Aquila in the accounting area."  
3. The Settlement Agreement filed on June 23, 2005, as modified by this Order, is accepted.  
4. The Parties shall abide by the terms and provisions of the Settlement Agreement, which is appended to this Decision as Attachment A and is incorporated here by reference as if fully set forth, as modified by this Order.  

5. Aquila, Inc., doing business as Aquila Networks - PNG (Aquila), shall file, on not less than 30 days’ statutory notice, tariff sheets as attached to the Settlement Agreement as Appendix A.  At the same time and if necessary, Aquila shall file tariff sheets stating that it does not provide back-up gas supply service for transportation customers.  
6. The actual gas purchases, gas costs, and upstream services costs incurred by Aquila for the Gas Purchase Year July 1, 2003 through June 30, 2004 are just, reasonable, and prudent.  
7. The actual gas costs and upstream services costs of Aquila, which costs were incurred during the Gas Purchase Year July 1, 2003 through June 30, 2004, are approved.  
8. Aquila's handling of the Asset Optimization Program during the Gas Purchase Year July 1, 2003 through June 30, 2004 was reasonable and prudent.  
9. The Parties shall abide by the terms and provisions of this Order.  
10. Docket No. 03P-232G is closed.  
11. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  
12. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

13. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



MANA L. JENNINGS-FADER
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�  This filing is Hearing Exhibit No. 1, and the confidential portions are Hearing Exhibit No. 1A.  


�  As set out in Rule 4 CCR 723-8-5.1, the GPP's purpose is “to describe the utility’s plan for purchases of gas commodity and Upstream Services in order to meet the forecasted demand for Sales Gas Service and Gas Transportation Service during each month of the Gas Purchase Year.”  


�  As stated in Rule 4 CCR 723-8-6.1, the GPR's purpose is “to present the utility's actual purchases of gas commodity and Upstream Services during each month of the Gas Purchase Year."  


�  This report is Hearing Exhibit No. 2, and the confidential portions are Hearing Exhibit No. 2A.  


�  This supplement is Hearing Exhibit No. 3, and the confidential portions are Hearing Exhibit No. 3A.  


�  This Settlement Agreement is Hearing Exhibit No. 5.  


�  This revised report is Hearing Exhibit No. 4, and the confidential portions are Hearing Exhibit No. 4A.  


�  Imbalance volumes may result from over-deliveries (i.e., more gas is received from a customer's supplier than is delivered to that customer) or from under-deliveries (i.e., more gas is delivered to a customer than is received from that customer's supplier).  Both types are addressed in the Settlement.  


�  The proposed tariffs attached to the Settlement as Appendix A seem not to contain an amendment directed to this issue.  If a tariff amendment is necessary to effectuate this change, Aquila will be ordered to file the proposed tariff language at the same time that it files the tariff language contained in Appendix A to the Settlement.  


�  Paragraphs II.1(a) and II.1(b) of the Settlement contain discussions of over-deliveries and of under-deliveries.  The methods discussed in those paragraphs do not appear in the proposed tariff.  The Parties testified that this omission is intentional because only the provisions of ¶ II.1(c) are to be in the tariffs.  


�  See discussion, infra, regarding notice to transportation customers.  Data or information provided in another proceeding may reveal an unintended consequence in this approach of which the Parties are unaware.  
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