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dates, and noting issue for hearing  
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I. statement

1. On October 15, 2004, Lake Durango Water Company (Applicant) filed an Application in which it seeks authorization to proceed with construction of the Lightner Creek Project, authorization to enter into an agreement with Tierra Hermosa, LLC for taps as payment for the development of the Lightner Creek Project, and other authorizations as stated in the Application (Project Application).  Applicant supplemented the Project Application by a filing made on November 1, 2004.  The Project Application commenced Docket No. 04A-424W.  The Commission gave public notice of the Project Application.  Notice of Application Filed, dated October 20, 2004.  

2. Also on October 15, 2004, Applicant filed an Application in which it seeks authorization to access funds in its Capital Improvement Escrow Account to pay for an engineering study for development of the Lightner Creek Project (Engineering Application).  Applicant supplemented the Engineering Application by a filing made on November 1, 2004.  The Engineering Application commenced Docket No. 04A-525W.  The Commission gave public notice of the Engineering Application.  Notice of Application Filed, dated October 20, 2004.  

3. Durango West Metropolitan District No. 1, Durango West Metropolitan District No. 2, the Board of County Commissioners of La Plata County, Colorado, and Staff of the Commission (Staff) intervened in both dockets.  Decisions No. R04-1453-I and No. R04-1454-I.  Shenandoah Homeowners Association, the Rafter J Association, the Shenandoah Highlands Home Owners Association, and Mr. Barton K. Cross were permitted to intervene in both proceedings.  Decision No. R04-1580-I.  

4. The Commission has deemed both Applications complete.  Applicant waived the provisions of § 40-6-109.5, C.R.S., as to both the Project Application and the Engineering Application.  Decision No. R04-1580-I.  

5. By Decision No. R05-0216-I, the Administrative Law Judge (ALJ) adopted a procedural schedule and hearing dates proposed by Applicant and acceptable to all parties.  

6. On July 26, 2005, Applicant filed an Unopposed Motion to Vacate Procedural Schedule and Establish New Procedural Schedule (Motion).  As grounds for the requested relief, Application states that it has received an Addendum to the Construction Advance and Option to Purchase Agreement with La Plata Heights, LLC, which is the successor to Tierra Hermosa, LLC.  This addendum extends the time for meeting the contingencies in that agreement with the result that there is now more time available for completion of the Preliminary Engineering work now underway, for hearing preparation, and for negotiations.  Applicant represents that no party objects to the granting of the Motion.  

7. The Motion states good cause, and granting the Motion will not prejudice any party.  The Motion will be granted.  The procedural schedule and hearing established in Decision No. R05-0216-I will be vacated.
    

8. The following procedural schedule and hearing dates will be adopted:  (a) on or before September 30, 2005, Applicant will file its direct testimony and exhibits; (b) on or before October 28, 2005, each intervenor will file its answer testimony and exhibits; (c) Applicant will present its rebuttal testimony orally at the hearing; (d) each intervenor will present its cross-answer testimony
 orally at the hearing; (e) on or before November 23, 2005, each party will file its corrected testimony and exhibits; (f) on or before November 23, 2005, each party will file its prehearing motions;
 (g) on or before November 25, 2005, the parties will file any stipulation reached;
 and (h) hearing will be held in Durango, Colorado, November 30 through December 5, 2005.  Whether post-hearing statements of position will be filed, whether response should be permitted, and the date(s) for submission will be considered at the conclusion of the hearing.  

9. No prehearing conference will be scheduled at this time.  Should a party deem a prehearing conference necessary, it may file an appropriate motion.  

10. At the time a prehearing motion is filed, the filing party will be ordered to provide a copy of that motion directly to the ALJ.  This requirement will not reduce the number of copies which must be filed in accordance with the Commission’s rules.  

11. At the time a stipulation is filed, the parties will be ordered to provide a copy of that stipulation directly to the ALJ.  This requirement will not reduce the number of copies which must be filed in accordance with the Commission’s rules.  

12. Rule 4 Code of Colorado Regulations (CCR) 723-1-77 governs discovery in this matter.  Except in testimony or as necessary to support a motion, parties shall not file discovery requests and responses with the Commission and shall not serve discovery requests and responses on the Commission advisors (including Commission counsel) identified by Staff in the Rule 9(d) Notice filed in this docket.  Motions pertaining to discovery issues are not subject to ¶ 8, supra, and may be filed at any time; responses will be made in writing unless otherwise ordered; and the ALJ will hold a hearing on a discovery motion as soon as practicable after a motion is filed.  Rules 4 CCR 723-1-77(b)(4) and (b)(6) and Rule 4 CCR 723-1-22 govern these motions.  

13. By Decision No. R05-0175-I ALJ Fritzel granted a motion to hold in abeyance Docket No. 03A-522W (In the Matter of the Application of Lake Durango Water Company, Inc., for a Certificate of Public Convenience and Necessity) (CPCN Docket) pending resolution of the instant consolidated proceedings.  All parties in the CPCN Docket concurred in the motion, which was filed by Staff.
  

14. At present, Applicant holds no Certificate of Public Convenience and Necessity (CPCN) to provide service to anyone in any geographic area in Colorado.  Apparently, the purpose of the CPCN Docket is to determine whether to grant a CPCN to Applicant and, if granted, to determine the geographic territory in which Applicant will be authorized to provide monopoly service.  In the motion filed in the CPCN Docket,  

the parties [argued] that … the appropriate certificated territory of Lake Durango should be evaluated after it is determined whether the Lightner Creek Project will be constructed, and how much additional water would be available.  

Id. at ¶ 4.  The ALJ agreed and, as noted, will hold that case in abeyance.  

The procedural posture of the CPCN Docket raises questions which must be answered in these consolidated proceedings.  Among those questions are the following:  (a) What is the geographic area which Applicant seeks to serve by the application filed in the CPCN Docket?  (b) If the Project Application is granted, will that affect the geographic territory which Applicant seeks to serve by the application filed in the CPCN Docket?  (c) If it affects that geographic territory, how does it affect it?
  (d) If granting the Project Application will result in increasing the geographic territory which Applicant seeks to serve by the application filed in the CPCN Docket, can that increase be accomplished in this consolidated proceeding in the absence 

15. of an existing CPCN?  (e) If it can be accomplished in this proceeding, how can it be done?  (f) Can the Project Application be granted in the absence of an existing CPCN?  (g) If it can be granted, what conditions, if any, should be imposed to address the absence of an existing CPCN?  There may be other questions, but these are the most obvious at present.  

16. The ALJ expects the parties, and particularly Applicant and Staff, to answer these questions in the evidentiary record of this proceeding.  At least preliminarily, the ALJ finds that, due to the recently-created link between this proceeding and the CPCN Docket, answers to these questions are necessary in order to decide the Project Application.  

17. Rule 4 CCR 723-1-22(d)(3) states:  “If a pleading refers to new court cases or other authorities not readily available to the Commission, six copies of each case or other authority shall be filed with the pleading.”  If a party wishes the ALJ to consider a cited authority, other than an opinion of the United States Supreme Court, a reported Colorado state court opinion, or a Commission decision, the party must provide copies of that cited authority.  

18. The parties and their witnesses shall provide the decision number when referring to a Commission decision.  

II. ORDER
A. It Is Ordered That:  
1. The Unopposed Motion to Vacate Procedural Schedule and Establish New Procedural Schedule is granted.  

2. The procedural schedule established in Decision No. R05-0216-I is vacated.  

3. The hearing dates of August 16 through 19, 2005 are vacated.  

4. The new procedural schedule and new hearing dates proposed by Lake Durango Water Company are adopted.  

5. The procedural schedule in this matter is:  (a) on or before September 30, 2005, Lake Durango Water Company shall file its direct testimony and exhibits; (b) on or before October 28, 2005, each intervenor shall file its answer testimony and exhibits; (c) Lake Durango Water Company will present its rebuttal testimony orally at the hearing; (d) each intervenor will present its cross-answer testimony orally at the hearing; (e) on or before November 23, 2005, each party shall file its corrected testimony and exhibits; (f) on or before November 23, 2005, each party shall file its prehearing motions; and (g) on or before November 25, 2005, the parties shall file any stipulation reached.  

6. At the time a prehearing motion is filed, the filing party shall provide a copy of that motion directly to the Administrative Law Judge.  This requirement does not reduce the number of copies which must be filed in accordance with Commission rules.  

7. At the time a stipulation is filed, the parties shall provide a copy of that stipulation directly to the Administrative Law Judge.  This requirement does not reduce the number of copies which must be filed in accordance with Commission rules.  

8. Hearing in this matter shall be conducted on the following dates, at the following times, and in the following place:  

DATES:
November 30 and December 1 and 2, 2005  

TIME:

9:00 a.m.  

PLACE:
La Plata County Anasazi Room  
 

1060 East 2nd Avenue  
 

Durango, Colorado  

Hearing in this matter shall be conducted on the following date, at the following time, and in the following place:  

DATE:

December 5, 2005  

TIME:

9:00 a.m.  

PLACE:
La Plata County District Courtroom  
 

1060 East 2nd Avenue  
 

Durango, Colorado  

9. The parties shall follow the procedures and shall make the filings set forth above.  

10. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge
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�  In its filing, Applicant requested expedited consideration of the Motion.  The ALJ orally granted the Motion on July 28, 2005; each party received notice of that decision.  This Order memorializes that oral decision.  


�  Cross-answer testimony may respond only to answer testimony filed by another intervenor.  It is not an opportunity to provide sur-rebuttal to the Applicant’s rebuttal testimony.  


�  Responses to these motions may be made orally at the hearing.  These motions will be taken up as preliminary matters on the first day of hearing.  Motions pertaining to discovery issues are addressed in ¶ 12, infra.  


�  This is a slight modification of the proposed schedule, which would have had stipulations filed on Sunday, November 27, 2005.  


�  The ALJ does not know which parties in this proceeding, other than Applicant and Staff, are also parties in the CPCN Docket.  


�  Based on discussion during the prehearing conference held in this proceeding, the ALJ believes that the Project Application, if granted, will result in an increase in the geographic territory to be served by Applicant due to the request for authorization to enter into an agreement with Tierra Hermosa, LLC (now, apparently, with its successor, La Plata Heights, LLC).  That agreement contains an “option to acquire two hundred (200) water service units [i.e., water taps] to be exercised within” a stated period.  Construction Advance and Option to Purchase Agreement appended to the Application, as supplemented.  The ALJ understands from the prehearing conference discussion that some or all of these water taps may be provided in areas outside the geographic area sought in the CPCN Docket.  
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