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I. statement

1. On July 25 2005, Level 3 Communications, LLC (Level 3) filed a Motion for Variance of Rule 4 CCR 723-1-77(b)(4) (Motion for Variance), Motion to Compel Responses to Level 3’s First Set of Interrogatories, Requests for Production of Documents and Requests for Admission (Motion to Compel).  The Motion to Compel contained a request that response time thereto be shortened to three business days.
  On July 28, 2005, Level 3 filed an Errata to the Motion to Compel.

2. On July 27, 2005, Qwest Corporation (Qwest) filed a Response to Level 3 Communications, LLC’s Request for Shortened Response Time and Motion to Strike Motion to Compel (Motion to Strike).

3. On July 27, 2005, response time to the Motion to Strike was shortened to July 29, 2005.  See, Decision No. R05-0932-I.  Level 3 filed such a response (Level 3 Response) on July 28, 2005.

4. The Motion for Variance seeks relief from the provisions of 4 Code of Colorado Regulations (CCR) 723-1-77(b)(4) which requires that motions seeking to compel discovery be filed within ten days after the interposition of objections to the same.  The Level 3 discovery at issue here, its First Set of Interrogatories, Requests for Production of Documents and Requests for Admission (Level 3 Discovery), was served on June 15, 2005.  Qwest’s objections were served on June 22, 2005, in compliance with 4 CCR 723-1-77(b)(3).  Therefore, any desired motion to compel responses to the Level 3 Discovery was due on or before July 6, 2005.

5. Level 3 acknowledges that it failed to meet the above-described deadline for filing its Motion to Compel.  However, it contends that this failure was reasonable and should be excused under the provisions of 4 CCR 723-1-3 in light of negotiations then underway for resolving the discovery dispute involving the Level 3 Discovery.  Attached to the Level 3 Response are copies of various email communications between Level 3 and Qwest documenting, at least in part, these negotiations.  One such communication from Qwest on July 1, 2005, indicates its agreement to grant Level 3 an extension of time to file a motion to compel.

6. Qwest contends in its Motion to Strike that Level 3 has failed to establish why its failure to submit the Motion to Compel on a timely basis was “impossible, impractical or unreasonable” as required by 4 CCR 723-1-3.  It contends that the ten-day period established by 4 CCR 723-1-77(b)(4) is mandatory and Level 3’s failure to strictly comply with it requires that the Motion to Compel be stricken.  While acknowledging that it offered to agree to an extension of the motion to compel filing deadline, Qwest believes that this does not excuse Level 3’s failure to file a timely Motion to Compel since a specific extension agreement was never consummated.

7. The Commission’s procedural rules obligate parties to exercise good faith efforts to resolve discovery disputes.  See, 4 CCR 723-1-77(b)(4).  Certainly, it is the Commission’s policy to encourage parties to do so in order to avoid the time, effort, and expense involved in invoking the Commission’s involvement in resolving such disputes.  A review of the chronology of events provided by the parties in connection with their attempts to resolve the dispute over the Level 3 Discovery convinces the undersigned that Level 3’s delay in submitting its Motion to Compel past the deadline imposed by 4 CCR 723-1-77(b)(4) was reasonable.

8. Various factors support this conclusion.  First, the Level 3 Discovery is extensive.  The Motion to Compel seeks more complete responses to 34 of the 60 discovery requests contained in the Level 3 Discovery.  Therefore, it was reasonable for Level 3 to exhaust all means of resolving the discovery dispute before filing its lengthy Motion to Compel even if those efforts resulted in missing the involved filing deadline.  The documentation relating to the parties’ discovery-related negotiations supports Level 3’s perception that progress was being made in resolving the dispute and, therefore, it was less likely than not that filing a motion to compel would be necessary.  This perception is supported by the fact that Qwest continued to respond and/or supplement its responses to the Level 3 Discovery beyond the motion to compel filing deadline.  See, Exhibit F to the Motion to Compel.

9. Also, it was reasonable for Level 3 to rely on Qwest’s representation, coming one day before the start of a holiday weekend and only one business day before the motion to compel filing deadline, that it had agreed to an extension of time to file such a motion.  If Qwest believed that this offer needed to be expressly accepted by Level 3 in order to be binding it should have advised Level 3 of that fact at the time it was made or, at the least, provided some indication of the duration of the agreed extension of time.

10. For the foregoing reasons, the Motion for Variance will be granted and the Motion to Strike will be denied.  Qwest shall file any desired response to the Motion to Compel on or before August 12, 2005.

II. order

A. It Is Ordered That:

1. The Motion for Variance of Rule 4 Code of Colorado Regulations 723-1-77(b)(4) filed by Level 3 Communications, LLC in connection with its Motion to Compel Responses to Level 3’s First Set of Interrogatories, Requests for Production of Documents and Requests for Admission is granted.

2. The Motion to Strike Motion to Compel filed by Qwest Corporation is denied.

3. Any desired response to the Motion to Compel Responses to Level 3’s First Set of Interrogatories, Requests for Production of Documents and Requests for Admission shall be filed on or before August 12, 2005.

4. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


DALE E. ISLEY
________________________________

Administrative Law Judge
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� On August 1, 2005, the procedural schedule previously established in this proceeding was suspended in order to facilitate resolution of the discovery dispute raised by the Motion to Compel.  See, Decision No. R05-0946-I.  This effectively renders Level 3’s request for shortened response time to the Motion to Compel moot.





5

_1171191204.doc
[image: image1.png]Lo




[image: image2.png]





 












