Before the Public Utilities Commission of the State of Colorado

Decision No. R05-0933-I
Docket No. 05A-206CP

R05-0933-IDecision No. R05-0933-I
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

05A-206CPDOCKET NO. 05A-206CP
IN THE MATTER OF THE APPLICATION OF GREAT TRANSPORT, INC., FOR A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY TO OPERATE AS A COMMON CARRIER BY MOTOR VEHICLE FOR HIRE.

interim order of
administrative law judge
G. Harris Adams 
denying stipulated motion 
to restrictIVELY AMEND
APPLICATION and TO
withdraw intervention
Mailed Date:  July 28, 2005

I. STATEMENT

1. The captioned application of Applicant, Great Transport, Inc. (Great Transport), was filed with the Colorado Public Utilities Commission (Commission) on May 9, 2005 (Application).  Great Transport seeks authority to operate as a common carrier of passengers and their baggage in call-and-demand limousine service.  The Application commenced this docket.

2. The Commission gave public notice of the Application in a Notice of Application Filed (Notice).  See Notice dated May 16, 2005.  The Notice, inter alia, established a 30-day intervention period.  On this same date, the Commission gave notice of the Application to all interested parties in accordance with § 40-6-108(2), C.R.S.

3. By minute entry during the Commission’s Weekly Meeting held on June 22, 2005, the Commission referred this case to an Administrative Law Judge (ALJ).  On the same date, the Commission also issued its Order Setting Hearing and Notice of Hearing, setting a hearing to commence on July 18, 2005.  

4. Several interventions as of right were timely filed:  RDSM Transportation, LTD., doing business as Yellow Cab Company of Colorado Springs (RDSM), June 6, 2005; Colorado Cab Company, LLC, doing business as Denver Yellow Cab and/or Boulder Yellow Cab, June 14, 2005; and Golden West Commuter, LLC (Golden West), June 15, 2005.  

5. On June 28, 2005, RDSM and Great Transport filed their Stipulated Motion to Restrict Authority and Conditional Withdrawal of Intervention.  The stipulation proposed amendments to the application, which, if accepted by the Commission, would result in the withdrawal of RDSM’s intervention.  By Decision No. R05-0831-I (Mailed Date of July 1, 2005), the ALJ approved the proposed amendment as a modification to the territorial scope of authority in the Application and granted withdrawal of RDSM’s intervention.  

6. On July 1, 2005, Great Transport and Golden West filed a Stipulation of Parties, Motion to Restrictively Amend Application and to Withdraw Intervention (Motion).
  Great Transport finds that the proposed restrictions eliminate the interests of Golden West and does not impair its ability to perform the services envisioned by the Application.  Thus, the Application is proposed to be amended as follows:

(1)
For authority to operate as a Common Carrier by motor vehicle for hire for the non-emergency transportation of 


passengers who are recipients of Medicaid and their baggage, 

to or from hospitals, medical clinics, dental offices, therapy centers, rehabilitation centers, adult and child development centers, parks, libraries, recreation centers, schools and daycare centers, food banks, and stand-alone grocery and drug stores, all located within the area comprised of the Counties of Adams, Arapahoe, Denver, Douglas and Jefferson, State of Colorado.

RESTRICTIONS:

1.
This authority is restricted against service to or from Denver International Airport, Denver, CO;

2.
This authority is restricted against providing any service to or from hotels or motels;

3.
This authority is restricted to providing transportation service for LogistiCare, 3989 East Arapahoe Road, Suite 120, Centennial, Colorado 80122;

4.
This authority is restricted against taxi service;

5.
This authority is restricted against charter service;

6.
This authority is restricted against all service to, from or between points in Jefferson County, Colorado, except for service to and from hospitals, medical clinics, therapy centers, rehabilitation centers, child development centers, schools and daycare centers located in Jefferson County, State of Colorado.

(2)
For authority to operate as a Common Carrier by motor vehicle for hire for the non-emergency transportation of 

passengers and their baggage, 

to or from hospitals, medical clinics, dental offices, therapy centers, rehabilitation centers, adult and child development centers, parks, libraries, recreation centers, schools and daycare centers, food banks, and stand-alone grocery and drug stores, all located within the area comprised of the Counties of Adams, Arapahoe, Denver, Douglas and Jefferson, State of Colorado

RESTRICTIONS:

1.
This authority is restricted against service to or from Denver International Airport, Denver, CO;

2.
This authority is restricted against providing any service to or from hotels or motels;

3.
This authority is restricted to providing transportation services for the following:

a.
Colorado PHHC Systems, 3000 S. Jamaica Court, #300, Aurora, Colorado 80014;

b.
Aspen Home Health Care, Inc. 1842 South Parker Road, Unit 19, Denver, Colorado 80231; and 

c.
Abby Home Care, Inc., 10730 E. Bethany Drive, Suite #101, Aurora, Colorado 80014.

4.
This authority is restricted against taxi service;

5.
This authority is restricted against charter service;

6.
This authority is restricted against all service to, from or between points in Jefferson County, Colorado, except for service to and from hospitals, medical clinics, therapy centers, rehabilitation centers, child development centers, schools and daycare centers located in Jefferson County, State of Colorado.

7. By Decision No. R05-0851-I, the ALJ vacated the hearing scheduled to be heard on July 18, 2005 and set a pre-hearing conference on July 13, 2005.  The pre-hearing conference was intended to deal with all issues contemplated by Rule 79(b)(5) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 as well as pending motions.  The ALJ held the prehearing conference, as set, and all parties were present, were represented, and participated.  

8. Following the pre-hearing conference, by Decision No. R05-0884-I, the ALJ established a procedural schedule and scheduled a hearing in this docket.  Further, the ALJ stated that the Motion would be ruled upon by separate order.  The ALJ now addresses the Motion.

9. The Commission has long utilized the leading decision of the Interstate Commerce Commission, In Re: Fox-Smythe Transportation, 106 M.C.C. 1 (1967), to evaluate proposed restrictions upon operating authorities.  See, e.g., Decision No. R95-0404-I.  To be acceptable, restrictions must be restrictive in nature, clear and understandable, and administratively enforceable.  Both the authority and any restriction on that authority must be unambiguous and must be wholly contained within the Certificate of Public Convenience and Necessity (CPCN).  Both must be worded in such a way that a person will know, from reading the CPCN and without having to resort to any other document, the exact extent of the authority and of each restriction.  Clarity is essential because the scope of an authority granted by the Commission is found within the four corners of the CPCN, which is the touchstone against which the operation of a carrier is judged to determine whether the operation is within the scope of the Commission-granted authority.  

10. Proposed Restriction 1, to both paragraphs of the authority, is restrictive in nature, administratively enforceable, and it is acceptable.
11. Proposed Restriction 2, to both paragraphs of the authority, is a type of restriction this Commission has previously accepted.  This is in line with the proposed service, restrictive in nature, administratively enforceable, and it is acceptable.
12. During the prehearing conference, the ALJ raised questions regarding proposed Restriction 3, to both paragraphs of the authority, as the language is unclear as to whom the transportation customer will be.  The stipulating parties clarified that the intent is to restrict the authority to providing transportation services authorized by one of the referenced companies for passengers who are clients of such company.  Thus, the restriction could be amended to be similar to restrictions previously accepted by the Commission.  
Proposed Restrictions 4 and 5, to both paragraphs of the authority, cannot be accepted.  Restrictions that serve no useful purpose are unnecessary and ought not be proposed.  Fox-Smythe Transp., at 10.  The Notice reads that the Applicant applied “[f]or a Certificate of Public Convenience and Necessity to operate as a common carrier by motor vehicle for hire for the transportation of passengers and their baggage, in call-and-demand limousine service.”  Call-and-demand limousine service is neither taxi service nor charter service, thus raising the question of why there are proposed restrictions against services for which the applicant never applied.  At hearing, it was confirmed that no party believed that limousine authority, the subject of the Application, would allow Applicant to provide taxi or charter service if granted.  Since such is not the case, the proposed restrictions against taxi service and charter service are wholly unnecessary, possibly misleading, and must be rejected.

13. Proposed amended paragraphs 1 and 2 of the authority, as well as Restriction 6 to both paragraphs, taken as a whole, cannot be accepted.  A CPCN is granted on the basis that the public convenience and necessity require or will require the services of the applicant.  Fragmentation of authority stipulated to by the parties will eliminate opposition to the Application, but the Application would be left a muddled picture of the authority sought.  The proposed amendments are ambiguous and confusing, and could result in certificated authority that would be impractical and difficult to police and enforce.  

14. Attempting to understand the stipulating parties’ agreement as to these provisions, the ALJ first asked the meaning of “stand-alone grocery and drug stores,” as stated in paragraphs 1 and 2 of the amendment.  Counsel for Golden West initially illustrated the concept, stating that Safeway and Albertsons are stand-alone grocery stores while Walgreen’s is a stand-alone drug store. These examples were distinguished from “mega stores” like Wal-Mart and Target, which have drug departments and grocery departments.  This seems to be a distinction without a difference, as Safeway and Walgreen’s commonly have drug departments and grocery departments.

15. The purpose of the amendment was then stated to distinguish mega stores from stand-alone grocery and drug stores because they are typically part of a major shopping center.  Intended as an example, Golden West’s counsel stated that the amendment prohibits Applicant from providing transportation service to the Target at Colorado Mills Mall, as this would give the passenger access to the entire shopping center (Golden West states this would be a diversion of its charter service traffic).  As the purpose relates to the term “stand-alone,” it is not clear how close Target can be to Colorado Mills Mall.  Can they have a common wall?  Can they be on the same parcel of land?  Can they share a parking lot? Can they be across the street from each other?  Counsel having now inferred that the restriction has more to do with a store’s location than its content, the ALJ asked whether the concern in Counsel’s example was that transportation was being provided to Target, or that it was being provided to Target at Colorado Mills Mall.  Contradicting the second explanation, Counsel stated that the concern was any Target that sells food or groceries, or food or drugs.  

16. Now believing the concern is not dependent upon the proximity of the Target and Colorado Mills Mall, the ALJ asked the stipulating parties to focus upon their understanding of the specific term “stand-alone.”  Great Transport tentatively agreed with Golden West’s statement that stand-alone means a company that “is known for selling groceries or known for selling drugs as its primary source of revenue.”  Based upon common experience, numerous stores sell food and drug items and the ALJ has no way of knowing the source and allocation of revenues or what each store might be known for.  This gives significant concern as to how one would enforce such a restriction.

17. Golden West’s counsel next suggested that “stand-alone grocery and drug stores” might be read in the conjunctive as opposed to the disjunctive.  Illustratively, it was Counsel’s belief that Safeway’s “official” name is Safeway Food and Drug -- one store that sells groceries and drugs.  He also noted that Walgreen’s sells food as well as drugs.  The ALJ questions whether the amendment now restricts transportation to stores that solely sell food and drug items.  Are drug items restricted to prescription drugs, or does it also include over-the-counter medications?  In any event, this logic fails as Safeway (the provided example of a stand-alone grocery and drug store) commonly sells toys, books, seasonal items, automotive supplies, etc., that are commonly found at Wal-Mart (the provided example of a mega store).  Again, this is a distinction without a difference to explain the term “stand-alone.”

18. The stated intention was reiterated to distinguish “mega stores,” which are one-stop shopping for everything.  Illustratively, it was now suggested this might include Wal-Mart, Super Target, and Super Kmart.  However, it simply is not clear what this means.  A Walgreen’s or Safeway store could provide a one-stop shopping experience, depending upon a customer’s needs at the time.  On the other hand, Wal-Mart may not provide a one-stop shopping experience, depending upon a customer’s needs at the time.  Again, this is a distinction without a difference to explain the term “stand-alone.”  

19. The hearing resulted in no better explanation or understanding of the stipulating parties’ proposal and the multiple conflicting clarifications only confirm that the amendment is neither clear nor understandable, and is administratively unenforceable.

20. The final area of inquiry regarding the stipulation regards Restriction 6 to both paragraphs 1 and 2.  Service is prohibited to, from, or between points in Jefferson County except to or from specific locations.  The ALJ can only conclude that including “between” in the scope, but omitting it from the exception, means that the restriction prohibits transportation between two specific locations in Jefferson County.  For example, a patient living outside of Jefferson County would not be able to arrange transportation from their home, to a medical clinic in Jefferson County, then to a rehabilitation center in Jefferson County, then returning home.

21. In order to understand the agreement, the ALJ sought confirmation from the stipulating parties that they intend not to allow transportation between two doctor’s offices in Jefferson County.  While Golden West agreed, Great Transport did not understand the intent of the stipulation to be consistent with the ALJ’s interpretation of the restrictive language.  

22. In attempting to respond to the ALJ’s inquiry on this provision, Golden West pointed out another ambiguity in the restrictive terms.  The ALJ’s hypothetical example addressed a doctor’s office – not a specific allowed location as defined in the restriction.  However, Golden West pointed out that one might argue that a doctor’s office might be considered a medical clinic.  There were further statements that the number of doctors in the office or whether the doctor’s office was a “stand-alone” office might affect this consideration.  Without attempting further clarification of the ambiguity, it appears there was no meeting of the minds on this provision.

23. Assuming the specific allowed locations in Jefferson County could be clarified, this is a type of a restriction that may be acceptable.  However, it may also ultimately be found so unduly restrictive as to interfere with the ability to perform a complete service.  It also introduces some enforcement problems that a condition concerning record-keeping requirements might remedy should any CPCN be granted.  
24. Reviewing the proposed amendment in its entirety, the Commission is in the position of having to guess the parties’ intention and the exact meaning and scope of the proposed amendments, and this the Commission will not do.  It is the responsibility of the parties to craft the agreed-upon amendments, and it is the responsibility of the Commission to review the proposed restrictions to determine whether they comply with the standards articulated above.  

25. The Motion will be denied because, in this case, the parties have not met their burden.  The proposed restrictions are not clear and understandable and are not administratively enforceable.  

26. Because the Motion is being denied, the procedural schedule established by Decision No. R05-0884-I remains in effect.  

II. ORDER
A. It Is Ordered That:

1. The Stipulation of Parties, Motion to Restrictively Amend Application and to Withdraw Intervention filed July 1, 2005 is denied. 

2. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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� The ALJ notes that the Motion was filed on the same date that Decision No. R05-0831-I was mailed.  Thus, the request in the Motion must reflect the restricted territorial scope accepted in Decision No. R05-0831-I.
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