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I. statement
1. Civil Penalty Assessment Notice (CPAN) No. 74030 commenced this proceeding against Rick A. Hart, doing business as Centennial Towing (Respondent).  CPAN No. 74030 alleges that Respondent violated Rule 4 Code of Colorado Regulations (CCR) 6519(h)(I)(A)(i) a total of 47 times during 2 periods in November 2004 to January 2005.  

2. Staff of the Commission (Staff) and Respondent are the only parties in this matter.  

3. On motion of the parties, the scheduled hearing in this matter was vacated.  Decisions No. R05-0630-I and No. R05-0860-I.  

4. On July 22, 2005, Staff filed a Motion to Approve Stipulation and Settlement Agreement [Motion to Approve] and for Waiver of Response Time [Motion for Waiver].  A Stipulation and Settlement Agreement (Stipulation) accompanied that filing.  In the Motion to Approve, Staff states that the parties have reached a Stipulation which resolves all issues in the docket and that the parties ask the Commission to accept the Stipulation without modification.  Respondent joins in the filing.  

5. After review, the Administrative Law Judge (ALJ) determines that the parties ought to be given an opportunity to supply information, as discussed below, before the Motion to Approve is decided.  

6. First, the parties state, without elaboration or explanation, that "the Commission has not explicitly decided a definition of a non-consensual tow, and therefore, [that] this issue would have been a case of first impression before the Commission" and, consequently, would have required considerable time and expense to litigate.  Stipulation at ¶ 6.b.1.  While the ALJ agrees that the issue of whether Respondent violated Rule 4 CCR 6519(h)(I)(A)(i) involves a determination as to whether the tow was non-consensual, the ALJ is at a loss to understand the statement that the Commission has not defined the term "non-consensual tow."  Since at least 1997, the previously-effective Rules, Regulations, and Civil Penalties Governing Towing Carriers by Motor Vehicle and the now-effective Rules Regulating Towing Carrier Transportation by Motor Vehicle have contained a definition of the term "non-consensual tow."  See Rule 4 CCR 723-9-2.7 (in effect from March 2, 1997 until June 30, 2001); Rule 4 CCR 723-9-2.9 (in effect from June 30, 2001 until the effective date of Rule 4 CCR 6501(v)(V)); Rule 4 CCR 6501(v)(V) (effective April 2004 to the present).
  In addition, the Commission has applied the rule definition (see, e.g., Decision No. C02-1355) and discussed non-consensual towing (see, e.g., Decision No. C96-0538).  The parties will be given an opportunity to provide an explanation for the assertion that there is no "explicitly decided" Commission definition for non-consensual tow.  

7. Second, if the Stipulation is accepted, Respondent agrees to refund the alleged overcharges to the affected person.  Stipulation at ¶¶ 6.b.6 and 6.d.  This refund is considered by Staff to be "a good faith effort [sic] of Respondent's motivation to comply with all components of the Commission's rules on non-consensual storage fees on a going-forward basis."  Id. at ¶ 6.b.6 (emphasis supplied).  The Stipulation is devoid of discussion of the steps taken (if any), or of the changes in process made (if any), by Respondent to improve the way in which it assesses charges for vehicle storage services.  Absent information about the steps or changes, the ALJ is not in a position to know how, other than the refund, Respondent will turn its motivation to comply into action.  The parties will be given an opportunity to provide an explanation of the steps taken, or changes made, by Respondent to assure future compliance with Rule 4 CCR 6519(h)(I)(A)(i).  

8. If they wish to offer additional factual support for and explanation of the basis for the Stipulation, the parties may file, on or before August 9, 2005, one or more supplements to the Stipulation.  If a supplemental filing is not made, the ALJ will consider the Stipulation on the basis of the existing record.  

II. ORDER
A. It Is Ordered That:  
1. If they wish to do so, on or before August 9, 2005, Staff of the Commission and Rick A. Hart, doing business as Centennial Towing, may file one or more supplements to the Stipulation and Settlement Agreement in order to address the issues discussed above.  

2. The Motion to Approve Stipulation and Settlement Agreement is taken under advisement.  

3. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge
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�  Rule 4 CCR 6501(v)(V) was in effect at the time of the violations alleged in CPAN No. 74030.  
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