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I. statement

1. On October 17, 2003, the Town of Castle Rock (Castle Rock or Town) filed this application.  Castle Rock sought authority for a grade separation over the tracks over the Union Pacific Railroad Company (UPRR) at a location to the north of the 5th Street at-grade crossing in Castle Rock.  On November 4, 2003, the Commission gave notice of the application.

2. The Commission Staff (Staff) filed its intervention on November 4, 2003.  The Burlington Northern and Santa Fe Railway Company (BNSF) filed its intervention on November 12, 2003.  The UPRR filed its intervention on December 3, 2003.

3. The application as filed sought authority to construct a grade separation which would consist of an extension of Front Street to match and connect with Perry Street at a location also to the north of Fifth Street in Castle Rock.  Castle Rock also sought an allocation of costs of the grade separation between it and the UPRR.

4. Castle Rock, the UPRR, the BNSF, and Staff all conducted settlement negotiations in the proceeding.  As a result of those discussions a Stipulation and Partial Settlement Agreement (First Stipulation) and a Motion to Bifurcate Issues and Vacate and Reset Hearing Date were filed on February 3, 2004.

5. By Decision No. R04-0148-I, February 10, 2004, the undersigned Administrative Law Judge (ALJ) accepted the Stipulation.  The ALJ authorized and ordered Castle Rock to commence construction of the project as set forth in the application.  That Order bifurcated the issue of cost allocation from the issue of construction.

6. On August 12, 2004, Castle Rock, UPRR, and BNSF filed their Joint Motion for Approval of Second Stipulation and Partial Settlement Agreement.  The Second Stipulation allocated the cost of the theoretical structure for the Front Street Flyover Project at 50 percent to the Town and 50 percent to the UPRR, but capped the dollar value of the UPRR’s allocation at $2,350,000.  The parties reserved the issue of the cost of the theoretical structure for agreement by the parties no later than November 30, 2004.  If the parties were unable to agree on the cost of the theoretical structure, the parties would submit that issue to the Commission for determination.  By Decision No. R04-0960-I, August 13, 2004, the Second Stipulation and Partial Settlement Agreement was accepted.

7. On April 4, 2005, Castle Rock, UPRR, and BNSF filed their Joint Motion for Approval of Third and Final Stipulation and Settlement Agreement (Third Stipulation).  Paragraph 5 of the Third Stipulation stated that parties expected to late-file copies of the construction and maintenance agreements.

8. On July 18, 2005, Castle Rock and UPRR filed an executed Construction and Maintenance Agreement before the Joint Motion for Approval of Third and Final Stipulation and Settlement Agreement is ripe for decision.

9. The Third Stipulation states that the parties were unable to reach an agreement on the cost of the theoretical structure.  However, rather than litigate, the parties agreed and stipulated that the UPRR’s financial responsibility for the Front Street Flyover Project would be $2,054,110.  This figure includes an agreed price of $66,220 for the grant by the UPRR of a permanent easement to Castle Rock.

10. In addition, the construction and maintenance agreement states that the $2,054,110 shall be paid to the Town in the order of project submittal to the UPRR, but in any event, the total amount will be paid by June 1, 2007.

11. The Commission encourages negotiated settlements to contested matters.  This project is a substantial one and the parties have expended considerable effort to reach a  resolution that is acceptable to all parties.  The ALJ finds and concludes that the Third Stipulation is in the public interest and it should be accepted.  The final cost allocation is representative of the benefits that will accrue to both Castle Rock and the UPRR.  As found previously in Decision No. R04-0148-I, the grade separation will prevent accidents and promote the safety of the public.  It will also promote and safeguard the health and safety of railroad employees as well as the public.

12. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

II. ORDER

A. The Commission Orders That:

1. The Third and Final Stipulation and Settlement Agreement filed by the Town of Castle Rock, the Union Pacific Railroad Company, and the Burlington Northern and Santa Fe Railroad Company is accepted.  The Union Pacific Railroad Company’s financial responsibility for the Front Street Flyover Project shall be $2,054,100.  The Construction and Maintenance Agreement between the Union Pacific Railroad Company and the Town of Castle Rock, which is appended to this Order as Appendix A, is incorporated into this Order as if fully set forth.

2. The Status Conference scheduled in this matter for July 29, 2005 is vacated.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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