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I. statement

1. On June 27, 2005, Crystal Valley Metropolitan District No. 1 (Applicant) filed a motion to compel discovery responses against the Union Pacific Railroad Company (Union Pacific).

2. Applicant states that it served its first set of written interrogatories and requests for production of documents on Union Pacific on June 15, 2005.

3. On or about June 20, 2005, Union Pacific filed initial objections to Applicant’s first set of interrogatories and requests for production of documents.

4. Applicant moves for an order to compel Union Pacific to respond to Applicant’s interrogatories Nos. 1 through 4 and requests for production Nos. 3 and 7.

5. Applicant also requests that response time to the motions be shortened to five days.

6. Applicant’s Interrogatory Nos. 1 through 4 seek the following discovery from Union Pacific:

Interrogatory No. 1.
State whether the UPRR agrees with the Colorado PUC’s presumptive 50%-50% cost allocation for grade separations set forth in Rule 5.0 of the CPUC’s Rules for Applications for Railroad Highway Grade Separations, 4 CCR 723-20-5, either generally or in this specific docket.  If your answer is no to either, state the allocation percentage for the cost of constructing the Crystal Valley grade separation that UPRR believes it should bear.

Interrogatory No. 2
State all reasons that support the allocation percentage UPRR proposes in response to Written Interrogatory No. 1, unless it is a 50-50% allocation between UPRR and Crystal Valley.

Interrogatory No. 3
Will the UPRR benefit from the closing of the grade crossing of Douglas Lane over the railroad tracks of the UPRR?  If “yes”, please state with particularity how the UPRR will benefit?




a.  Is the UPRR generally in favor of closing existing at-grade railroad crossings?  If “yes,” please state with particularity all reasons for its answer.  If “no,” please state with particularity why not.

Interrogatory No. 4
State whether Crystal Valley Parkway is a “connector, arterial, or freeway” roadway.

Request for Production No. 3
Produce a copy of all reports, analyses, studies, or other documents containing or describing daily train movements for all trains, including but not limited to, trains of the UPRR and BNSF at the crossing of Douglas Lane with the tracks of the UPRR within Douglas County, Colorado.

Request for Production No. 7
Produce a copy of all reports, analyses, studies, or other documents containing a description of the financial, economic, operational, and other impacts upon the UPRR caused by collisions between trains and other vehicles at grade crossings of UPRR tracks.

7. On June 30, 2005, Union Pacific filed a response to Applicant’s motion to compel objecting to Applicant’s interrogatory Nos. 1 through 4 and requests for production Nos. 3 and 7.  Union Pacific specifically objects to each of the above interrogatories and production for reasons ranging from the interrogatories ask for a legal opinion; request privileged information, or asks for information protected by the work product doctrine and/or attorney/client privilege; requests that Union Pacific formulate an opinion and answer in advance of preparing testimony on the merits of the case; lacks relevancy; or is burdensome.

8. On July 1, 2005, Applicant filed a second motion to compel against Union Pacific related to Applicant’s initial set of discovery requests upon Union Pacific.  Applicant states that Union Pacific indicated that some of its responses to Applicant’s discovery requests of June 15, 2005 require the production of confidential information.  The attorney for Union Pacific requested that Applicant’s counsel execute a non-disclosure agreement.

9. Applicant states that on June 29, 2005, the attorney for Applicant filed and served a non-disclosure agreement in the form required by the Commissions Rules, 4 Code of Colorado Regulations (CCR) 723-16-3.  Applicant states that the attorney for Union Pacific “has insisted that the nondisclosure agreement be executed in a format different from the format required by the Commission in Rule 16-3.”  Applicant requests that Union Pacific be compelled to produce the confidential information claimed by Union Pacific in response to Applicant’s discovery requests.

10. Having read the interrogatories Nos. 1 through 4 and requests for production Nos. 3 and 7, the objections of Union Pacific, the motions to compel, and responses, it is found that the motions to compel filed by Applicant are based on good grounds and the motions to compel should be granted.  The discovery requested by Applicant is relevant to the subject matter of the instant docket and it appears to be reasonably calculated to lead to admissible evidence.  Kerwin v. District Court, 649 P.2d 1086 (Colo. 1982).  The discovery rules are to be construed liberally Crist v. Goody, 31 Colo. App. 496, 507 P.2d 478 (1972); Hawkins v. District Court, 638 P.2d 1372 (Colo. 1982).

11. With respect to the question of confidential information and the apparent reluctance of Union Pacific to respond to Applicant’s discovery requests seeking information that is claimed to be confidential by Union Pacific, Applicant’s counsel has executed a non-disclosure agreement in the form required by this Commission in 4 CCR 723-16-3.

12. The Commission’s confidentiality of information rules and protective provisions contained in 4 CCR 723-16 are applicable to all confidential materials filed with the Commission.  Rule 4 CCR 723-16-3.8 provides that “no access to information under seal shall be allowed until the persons seeking access signs a non-disclosure agreement in the form required by the Commission.”  The Commission’s confidentiality of information rules and protective provisions are adequate to ensure protection against unauthorized disclosure of confidential materials.

II. ORDER

A. It Is Ordered That:

1. The Motion to Compel filed on June 27, 2005 and the Second Motion to Compel filed on July 1, 2005 by Crystal Valley Metropolitan District No. 1 against the Union Pacific Railroad Company are granted.

2. Union Pacific Railroad Company shall answer Interrogatory Nos. 1 through 4 and Production Nos. 3 and 7 forthwith.

3. This Order is effective immediately.
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