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I. STATEMENT

1. This docket concerns the Application for an order authorizing the installation of crossing improvements to be constructed on the right-of-way of the Union Pacific Railroad Company (UPRR) at 3rd Street (east of Oak Street), in the Town of Paonia (Paonia).  Paonia filed the Application on June 13, 2003.

2. The Commission gave public notice of the Application in a Notice of Application Filed (Notice).  See Notice dated June 17, 2003.  The Notice, inter alia, established a 30-day intervention period.  On this same date, the Commission gave notice of the Application to all interested parties, including the adjacent property owners, in accordance with § 40-6-108(2), C.R.S.  

3. On June 17, 2003, the Staff of the Public Utilities Commission (Staff) filed an Entry of Appearance and Notice of Intervention.  Staff later filed its Motion for Leave to Intervene and Enter Appearance Out of Time and Request for Shortened Response Time on May 27, 2005. At paragraph 7 of the motion, Staff states that it “does not oppose or contest the granting of this application, but rather wishes to participate in any hearing which has resulted from interventions previously filed by Union Pacific Railroad Company, the City of Pueblo, and Burlington Northern and Sante Fe Railroad Company.”

4. On June 20, 2003, the Colorado Department of Transportation (CDOT) filed an Entry of Appearance and Notice of Intervention.  CDOT stated:  “By this intervention, CDOT is not opposing or contesting the granting of the application, but rather indicates to the parties and all interested persons, firms or corporations, that CDOT will participate in any hearing which results from an intervention contesting or objecting to any portion of the application.”

5. On June 30, 2003, Delta County (Delta) filed an Entry of Appearance and Notice of Intervention.

6. On July 18, 2003, UPRR filed an Entry of Appearance and Notice of Intervention.

7. On February 20, 2004, Paonia filed a request to amend the Application to request authority to incorporate a public pedestrian crossing in the design of the crossing improvements, and included amended plans for the referenced crossing. 

8. On June 24, 2004, a construction and maintenance contract was filed regarding the railroad crossing protection device, but it did not incorporate the public pedestrian crossing improvements.

9. By Decision No. C05-0131 (Mailed Date of February 1, 2005), the Commission deemed the Application complete, found that it has jurisdiction in this matter, and referred the case to an Administrative Law Judge (ALJ).  The Commission provided this guidance:  Referral to the ALJ was “for determination of its [the Application’s] merits, including the status of the final contract between the parties for construction and maintenance of the crossing” (id. at ¶ I.A.11).  In addition, the Commission set a hearing on June 27, 2005 and directed the ALJ to “establish a procedural schedule for the filing of exhibits and witness lists and any pre-filed testimony”  Id. at ¶ II.A.2 and ¶ II.A.3, respectively.

10. The ALJ established the initial procedural schedule for this case by Decision No. R05-0177-I (Mailed Date of February 10, 2005).
  

11. On May 2, 2005, Paonia and Delta filed their Joint Request for Extension of Time.  The motion requested that the prehearing schedule be extended for 60 days and that the June 27, 2005 hearing be rescheduled.  As grounds for these requests, the movants stated that the Application is likely to be settled, but additional time is needed to finalize that settlement.  In addition, Paonia waived the time limits for a Commission decision as set forth in § 40-6-109.5, C.R.S.

12. By Decision No. R05-0518-I (Mailed Date of May 3, 2005), the ALJ granted the Joint Request for Extension of Time, modified the procedural schedule, rescheduled the hearing to commence on August 29, 2005, and acknowledged Paonia’s waiver of the time limits for a Commission decision as set forth in § 40-15-109.5, C.R.S.  

13. On May 3, 2005, UPRR filed its Response to the Joint Request for Extension of Time for filing Witness List, Exhibits, Prehearing Motions, Responses and for Hearing Date.  The response supported the relief sought in the joint motion, but clarified the scheduling availability of counsel.

14. Despite the waiver of response time, the ALJ considered the response of UPRR and granted further relief.  By Decision No. R05-0768-I (Mailed Date of June 21, 2005), the hearing was rescheduled to commence on September 15, 2005.

15. On July 1, 2005, Paonia, Delta, and UPRR, (collectively the “filing parties”) filed their Joint Motion to Proceed Pursuant to C.R.S. 40-6-109(5) and to Vacate Hearing Date.  As grounds for the motion, the parties stated their belief that the only remaining disputed issue, execution of a Contract for Improvements to Existing Public Road Grade Crossing, has now been resolved.  The parties attached a copy of the fully executed contract, dated May 25, 2005, as Exhibit A to their motion.  There being no further contested or opposed issues requiring resolution, the filing parties request that the hearing be vacated and that the matter be considered under the Commission’s modified, no-hearing procedure.

16. Pursuant to Rule 22 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, responses to the Joint Motion to Proceed Pursuant to C.R.S. 40-6-109(5) and to Vacate Hearing Date were due on July 12, 2005.  Neither Staff nor CDOT filed any response.

17. Good cause having been shown, the Joint Motion to Proceed Pursuant to C.R.S. 40-6-109(5) and to Vacate Hearing Date will be granted.  The procedural schedule in this case will be vacated and the hearing currently set to commence on September 15, 2005 will be vacated.  The Application being uncontested or unopposed, it may now be processed under the modified procedure, pursuant to § 40-6-109(5), C.R.S., and Rule 24, 4 CCR 723-1, without a formal hearing.  

18. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.  

II. FINDINGS AND CONCLUSIONS
19. The Commission has jurisdiction in this matter pursuant to § 40-4-106(2)(a) and § 40-4-106(3)(a), C.R.S.  

In addition to the filing parties, Staff and CDOT are parties to this docket.  Based upon the representations of the filing parties in their Joint Motion to Proceed Pursuant to C.R.S. 40-6-109(5) and to Vacate Hearing Date, the lack of response by any party, and the above-stated representations of CDOT and Staff in their interventions, the ALJ finds that there is no opposition to the Application.  The Application is now uncontested and unopposed. 

The purpose of this Application is to secure Commission approval to install a railroad crossing protection device (automatic signals with gates, bells, and lights, as well as constant warning time circuitry in a new cabin) at the intersection of the UPRR railroad tracks and 3rd Street (east of Oak Street) in Paonia, National Inventory Crossing No. 254-064N.  

20. The requested amendment to the Application filed on February 20, 2004, is reasonable and unopposed.  Good cause appearing therefor, it will be accepted.  The amendment, including amended plans, modified the original application to incorporate a public pedestrian crossing in the design of the crossing improvements. 

On June 24, 2004, a fully executed Contract for Upgrading Highway/Railroad Grade Crossing Warning Devices, Federal Section 130 Program, dated June 21, 2005 (Contract), between CDOT, Paonia, and UPRR, was filed pertaining to the construction, operation, and maintenance of the subject railroad crossing as well as funding for the construction proposed in the Application, as amended, excluding the public pedestrian crossing improvements.  CDOT requests that the Commission accept the Contract as a late-filed exhibit to the Application.  This request states good cause and will be granted.  The Contract will be accepted as a late-filed exhibit to the Application.

21. On July 1, 2005, the fully executed Improvements to Existing Public Road Grade Crossing for 3rd Street, DOT 254064N M.P. 83.85/N. Fork Subdivision Paonia, Colorado, dated May 25, 2005, between UPRR and Paonia (Pedestrian Contract), was filed pertaining to the construction and maintenance of the public pedestrian crossing incorporated into the crossing improvements.  The ALJ will construe the filing, similar to the Contract filing, as a request to accept the Pedestrian Contract as a late-filed exhibit to the Application.  The request demonstrates good cause and will be granted.  The Pedestrian Contract will be accepted as a late-filed exhibit to the Application.

There are currently standard Railroad Crossings (Crossbuck) and standard highway stop signs on each side of the crossing.  While there are advance railroad warning signs, there are not pavement markings on either side of the crossing.

At the time of application, the average daily vehicular traffic count at the existing crossing was 1,475 motor vehicles, including a school bus twice a day, five days per week.  There were approximately two to six train movements per day at the crossing.  Train movements were projected to increase to approximately ten trains per day at the crossing in 2004.

Design and installation of the project will conform to the Railroad/Highway Grade Crossing Protective Specifications of the Association of American Railroads, the specifications of the Colorado Public Utilities Commission, and the Manual on Uniform Traffic Control Devices for Streets and Highways.

22. The work to be done, excluding the pedestrian crossing, and the expenses therefor will be paid in accordance with the appropriate rules and regulations of the Federal Government and are covered by an Agreement by the Contract.  The total budgeted cost of the project, excluding the public pedestrian crossing is $168,043; Federal funds are 100 percent of that amount.  Although CDOT will make all reasonable efforts to increase its encumbrance if it is notified that the Eligible Charges, defined in the Contract, exceed the initial encumbrance, Paonia will be responsible for actual project costs in excess of the total budget, subject to the terms of the Contract.

23. The work to construct a public pedestrian crossing and the expenses therefor will be paid in accordance with the Pedestrian Contract.  UPRR will install the new public pedestrian crossing.  The total budgeted cost of the public pedestrian crossing is $10,302; which Paonia will pay as a flat sum toward the construction costs.  UPRR will be responsible for any actual project costs in excess of the flat sum paid by Paonia, pursuant to the terms of the Pedestrian Contract.

Paonia will be responsible for the construction zone traffic control during the period of construction to the equipment and the public pedestrian crossing, and will apply pavement markings conforming to MUTCD requirements.

Upon completion of the project, maintenance of the roadway approaches of 3rd Street and the public pedestrian crossing to the railroad crossing will be the responsibility of Paonia.  Paonia shall also maintain advance warning signs and pavement markings.  

Upon completion of the project, UPRR shall operate, maintain, repair, and keep its roadbed, track, and appurtenances, including the proposed railroad grade crossing warning devices, in a proper working condition.  UPRR shall also maintain, at its cost, the public pedestrian crossing between the track tie ends.

All exhibits, specifications, and plans (including the Contract and Pedestrian Contract filed as late-filed exhibits) are complete, accurate, and meet Commission requirements.

24. The Application, as amended on February 20, 2004, and supplemented on June 24, 2004 and July 1, 2005, should be, and will be, granted.  

The public safety, convenience, and necessity require, and will be served by, the granting of this application.  The installation of the proposed railroad crossing protection device incorporating a public pedestrian crossing will promote public safety and aid in the prevention of accidents.

25. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

III. ORDER
A. It Is Ordered That:

1. The Joint Motion to Proceed Pursuant to C.R.S. 40-6-109(5) and to Vacate Hearing Date is granted.

2. The amendment to the Application to incorporate a public pedestrian crossing in the design of the crossing improvements is accepted.

3. The fully executed Contract for Upgrading Highway/Railroad Grade Crossing Warning Devices, Federal Section 130 Program, dated June 21, 2005, submitted as a late-filed exhibit to the Application, is accepted.  

4. The fully executed Improvements to Existing Public Road Grade Crossing for 3rd Street, DOT 254064N M.P. 83.85/N. Fork Subdivision Paonia, Colorado, dated May 25, 2005, submitted as a late-filed exhibit to the Application, is accepted.

5. The Application of the Town of Paonia (Paonia) filed on June 11, 2003, as amended on February 20, 2004, and supplemented on June 24, 2004 and July 1, 2005, is granted. 

6. The Union Pacific Railroad Company (UPRR) is authorized and directed to install grade crossing warning device improvements at 3rd Street, east of Oak Street, at the UPRR National Inventory Crossing No. 254-064N, Town of Paonia, Delta County, Colorado, consisting of LED flashing light signals, automatic gates, bells, constant warning devices, a new cabin, and a public pedestrian crossing.  The proposed grade crossing warning device improvements are in the Town of Paonia, Delta County, Colorado and UPRR tracks at UPRR National Inventory Crossing No. 254-064N, as provided in the final Colorado Department of Transportation (CDOT) Form No. 463 incorporated by reference into the Contract for Upgrading Highway/Railroad Grade Crossing Warning Devices, Federal Section 130 Program.  

7. Installation of the warning devices and the public pedestrian crossing authorized in Ordering Paragraphs 5 and 6 above shall be in accordance with the plans, specifications, and exhibits submitted in this application and hereby approved.

8. The installation, operation, and maintenance of the crossing warning devices shall comply with the agreement dated June 21, 2005, by and between CDOT, Paonia, and UPRR.

9. The installation and maintenance of the public pedestrian crossing shall comply with the agreement dated May 25, 2005, by and between Paonia and UPRR.

10. The total actual cost of labor and material required for installation of the grade crossing warning devices shall be paid in accordance with the agreement dated June 21, 2005, by and between CDOT, Paonia, and UPRR.

11. The total actual cost of labor and material required for installation of the public pedestrian crossing shall be paid in accordance with the agreement dated May 25, 2005, by and between Paonia and UPRR.

12. Paonia shall maintain the roadway approaches of 3rd Street and the public pedestrian crossing to the railroad crossing.  Paonia shall also maintain advance warning signs and pavement markings.  

13. UPRR shall maintain the warning devices at its own expense for the life of the crossing so protected.  UPRR shall maintain the public pedestrian crossing between the track tie ends at its own expense for the life of the crossing.

14. Following completion of the installation of the crossing improvements ordered herein, UPRR shall file written notice with the Commission within ten days of the initial operation of the warning devices or placing the public pedestrian crossing in service, whichever occurs latest in time.

15. If the installation authorized in Ordering Paragraph Nos. 5 and 6 above has not been completed within nine months of the effective date of this Order, UPRR shall file with the Commission:

a.
A status report of the project, including a projected schedule to complete the project; and

b.
A progress report each month after the status report is filed, until the installation is completed. 

16. The procedural schedule established in Decision No. R05-0518-I is vacated.  

17. The hearing set in this docket to commence on September 15, 2005 is vacated.  

18. The Commission retains jurisdiction to enter further orders as necessary.  

19. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

20. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

21. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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� Further, the ALJ noted that Staff’s Entry of Appearance and Notice of Intervention in this case was not signed by an attorney.  Staff was ordered to enter an appearance through counsel within 14 days of the effective date of the Order.  By Decision No. R05-0675-I (Mailing Date of June 3, 2005), the ALJ acknowledged Staff’s intervention and appearance by counsel.


� See Article V, Section A.
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