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I. statement  
1. On May 4, 2005, the Colorado Department of Transportation (CDOT or Applicant), filed an application for authority to upgrade light signals and to install automatic gate arms and concrete pads at a crossing in the Town of Manzanola, Otero County, Colorado (Application).  Applicant did not file its direct testimony and exhibits with its Application.  CDOT amended the Application on June 17, 2005.  The Application, which is not verified, commenced this docket.  

2. The Commission gave public notice of the Application.  Notice of Application Filed (Notice) dated May 10, 2005.  In that Notice, the Commission established an intervention period and a procedural schedule.  Absent further Order, the procedural schedule established in the Notice controls this proceeding.  

3. On May 17, 2005, BNSF Railway Company, formerly known as The Burlington Northern and Santa Fe Railway Company (BNSF), timely filed an intervention.  By its intervention BNSF neither opposes nor contests the granting of the Application.  

4. By Decision No. C05-0859, the Commission deemed the Application complete and referred this matter for hearing on October 17, 2005 before an Administrative Law Judge (ALJ).  In that Order the Commission stated that the ALJ is to determine the merits of the Application, "including the status of the final contract between [Applicant and BNSF] for construction and maintenance of the crossing."  Id. at ¶ 9.  

5. Based on the Application, Applicant is an executive department of the State of Colorado.  Applicant is a “person” as defined in § 40-1-102(5), C.R.S.  

6. Rule 4 Code of Colorado Regulations (CCR) 723-1-21(a) requires a party in a proceeding before the Commission to be represented by counsel unless one of the following exceptions applies:  (a) the person is “an individual who is a party to [the] proceeding and who wishes to appear pro se [to represent] only his individual interest”; or (b) the person appears “on behalf of a closely held corporation, [but] only as provided in § 13-1-127, C.R.S.”  Rule 4 CCR 723-1-21(b).  The Commission has emphasized the mandatory nature of this requirement and has found that if a party does not meet the criteria of Rule 4 CCR 723-1-21(b), then filings made by, and appearances made by, non-attorneys on behalf of that party are void and of no legal effect.  See, e.g., Decisions No. C04-1119 and No. C04-0884.  

7. From the Application it is obvious that Applicant is not an individual.  Thus, Rule 4 CCR 723-1-21(b)(1) does not apply to it.  From the Application it is obvious that Applicant is not a closely-held corporation.  Thus, Rule 4 CCR 723-1-21(b)(2) does not apply to it.  As a result, to proceed in this matter Applicant must be represented by counsel.  

8. Applicant will be ordered to make, on or before July 26, 2005, a filing which states that it will be represented in this proceeding by an attorney at law currently in good standing before the Supreme Court of the State of Colorado and which identifies that counsel.  The identified counsel must enter her/his appearance on or before July 26, 2005.  

9. Applicant is advised that, if it fails to obtain counsel as required by this Order, the Application, motions, and other filings made by Applicant in this proceeding will be void.  It will be as if those filings, including the Application, were never made.  As a result, the Application will be dismissed.  

II. ORDER
A. It Is Ordered That:  
1. On or before July 26, 2005, the Colorado Department of Transportation shall make a filing which states that it will be represented in this proceeding by an attorney at law currently in good standing before the Supreme Court of the State of Colorado and which identifies that counsel.  

2. Counsel for the Colorado Department of Transportation shall enter an appearance in this proceeding on or before July 26, 2005.  

3. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge
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