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I. statement, findings, and conclusions

1. On April 5, 2005, Recommended Decision No. R05-0400 was issued on the merits of the case declaring Dallas Creek Water Company (Respondent) to be a public utility.

2. James and Linda Lysaght and Richard and Phyllis Gleinn (pro se) (Complainants) in their Statement of Position requested that the Commission order Respondent to pay fees and costs associated with bringing the complaint before the Commission.  Complainants requested that the Commission award fees and costs in the amount of $2,147.34, which included legal advice, travel, and costs.  Complainants attached statements of an attorney for legal advice, and receipts for postal charges.  Complainants filed copies of three statements issued by an attorney for legal advice in the amount of $1,577.34.  In addition, Complainants filed two copies of postal receipts.  The Complainants also requested reimbursement for mileage and other “miscellaneous costs” in the amount of $570.  

3. Since the matter of an award of attorneys’ fees and costs was not addressed at the hearing on the merits, Respondent was given a period of 20 days from the mailing date of the Recommended Decision to respond to Complainants’ request.

4. On April 22, 2005, Respondent filed a Response to Complainant’s request for award of attorneys’ fees and costs.

5.  Respondent contends that Complainants, as pro se litigants are not entitled to claim attorneys’ fees and costs in this proceeding before the Public Utilities Commission.  Respondent points out that no attorney ever entered an appearance on behalf of Complainants in this proceeding.  No attorney was named in any pleadings filed by Complainants and no pleadings were filed by an attorney on behalf of Complainants.  Respondent states that it was not aware that an attorney had been assisting Complainants until Complainants disclosed the matter during the course of the evidentiary hearing.

6. Respondent states that Complainants, as pro se litigants, are not entitled to request attorneys’ fees, citing the case of Turnman v. Tuttle, 711 F.2d 148, (10th Cir. 1983) which denied a pro se litigant attorneys’ fees.

7. Respondent also argues that Complainants are not entitled to attorneys’ fees and costs under the standard developed by the Colorado Public Utilities Commission for an award of fees and costs in Commission proceedings.  Respondent states that the Commission has three criteria that must be satisfied by a party requesting fees and costs.  These criteria are:

(a)
The representation and expenses must relate to the general consumer interest;

(b)
The testimony, evidence, and exhibits provided by the party requesting fees and costs must materially assist the Commission in reaching its decision; and

(c)
The fees and costs must be reasonable.

8. Respondents argue that under the above criteria, Complainants have failed to satisfy the standards.  Respondent states that no attorney entered an appearance for Complainants and thus there was no representation relating to general consumer interests.  The advice rendered by the attorney was entirely for the benefit of Complainants who filed the complaint.  Respondent also argues that Complainant’s testimony and exhibits did not materially assist the Commission in its decision.  Respondent states that the evidence produced at the hearing on the merits by Respondent was the key factor in the Commission reaching its decision.  Finally, Respondent states that the attorneys’ fees are not reasonable since the Complainants were pro se and no attorney ever entered an appearance in the proceeding.  In addition, the time records of the attorney submitted by Complainants are incomplete in that they do not specify the work specifically related to the Commission proceedings but rather include work that was prepared relating to non-Commission proceedings.  Respondent also claims that Complainants’ request for costs is not properly documented.

9. On May 25, 2005, Complainants filed a pleading responding to the Respondents’ objections to an award of fees and costs and offered to provide further documentation to the Commission in support of their request for fees and costs.

10. By Interim Order No. R05-0683-I, mailed on June 7, 2005, Complainants were requested to provide further documentation of their request for fees and costs.

11. On June 24, 2005, Complainants filed additional documentation of their request for fees and costs.

12. On July 8, 2005, Respondent filed a Response objecting to an award of fees and costs.

II. discussion

13. The Commission has the power to award attorneys’ fees and costs under the provisions of Article XXV of the Colorado Constitution.  Mountain States Tel. and Tel. Co. v. PUC, 576 P.2d 544, 574-49 (Colo. 1978); Colorado-Ute Electric Association v. PUC, 602 P.2d 861, 868 (Colo. 1979).

14. The Commission has established the following criteria and guidelines to determine whether to award fees and costs:

(1)
The representation and expenses relate to the general consumer interest;

(2)
The party’s testimony, evidence, and witnesses materially assist the Commission; and

(3)
The legal fees and costs are reasonable.

The above standards were approved by the Colorado Supreme Court in Mountain States Telephone and Telegraph Company, 576 P.2d at 547-49 (Colo. 1978).  A claimant requesting fees and costs must meet all of the three above standards.

15. Complainants have not satisfied the first standard, that is, the representation and expenses relate to the general consumer interest.  There was no legal representation in this case, since no attorney entered an appearance or filed pleadings.  The Complainants appeared without an attorney. The claimed fees were only for legal advice for the benefit of Complainants, the Lysaghts and Gleinns.  The major emphasis of the complainant was narrowly focused on the attempt to have the Commission invalidate Respondent’s service connection fee which was not successful.  The finding by the Commission that Respondent is a public utility subject to the Commission’s jurisdiction was based not on the evidence presented by Complainants, but rather as a result of Respondent’s evidence presented at the hearing.  

16. After a review of the hearing transcript, testimony, evidence, and exhibits produced at the hearing on the merits, as detailed in Decision No. R05-0400 (mailed on April 5, 2005), it is concluded that Complainants failed to satisfy the second standard adopted by the Commission for an award of attorney’s fees, namely that the testimony, evidence, and witnesses materially assisted the Commission.  The testimony of Complainants consisted of one witness, Dr. Gleinn, and four exhibits.  The testimony of Dr. Gleinn consisted primarily of reading a prepared document that contained mostly argument rather than factual material concerning the nature and operation of Respondent’s water system.  In addition, the main thrust of Complainant’s testimony, exhibits, and evidence related to the service connection fee.  The Commission’s finding, conclusion, and declaration that Respondent is a public utility subject to the jurisdiction of the Commission was based almost exclusively on the testimony and evidence produced at the hearing on the merits by Respondent.  Respondent’s evidence provided the facts relating to the Respondent’s operational characteristics which lead to the Commission’s conclusion that it is a public utility.  Thus, it is found that Complainant has failed to satisfy this standard.

17. In order to satisfy the third criteria for the award of fees and costs, that is, that the fess and costs incurred must be reasonable, Complainant submitted documentation on June 24, 2005 of attorneys’ fees and costs incurred by Complainants in obtaining legal advice in the proceeding.  The document describes the service rendered, the date of the service and the time expended by the attorney who provided the work on behalf of Complainant.  Based on the documents submitted to the Commission, it cannot be found with any reasonable certainty that the attorneys fees are properly documented since no affidavit of the attorney was filed indicating that the fees charged were all related to the proceedings before the Commission. Some of the entries on the log of work performed by an attorney, prepared by Complainants, and filed on June 24, 2005 appear not to be related at all such as the August 18, 2003; November 12, 2003; and April 12, 2004 entries.  Complainant also submitted copies of receipts for postal and printing costs attached to Complainants’ Statement of Position.  The Complainants did not provide any receipts or other evidence for the claimed travel costs, ink cartridges, or other miscellaneous costs.

18. It is found and concluded that the Complainants’ request for an award of fees and costs must be denied since the Complainant has failed to satisfy all three criteria of the Commission’s standards for an award of fees and costs.  In the undersigned Administrative Law Judge’s finding and conclusion in the case on the merits that Respondent is a public utility subject to the Commission’s jurisdiction, the finding and conclusions were based primarily on evidence produced by Respondent.  The finding of utility status would not have been made had the undersigned relied solely on the evidence produced by Complainants at the hearing on the merits.

19. Pursuant to § 40-6-109(2), C.R.S., it is recommended that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:

1. The request of Complainants Richard and Phyllis Gleinn and James and Linda Lysaght for attorney’s fees and costs is denied.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


WILLIAM J. FRITZEL
________________________________

Administrative Law Judge
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