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Appearances:

Paul Dunkelman, Esq., Frisco, Colorado, for Applicant, James Thomas Dunphy III, doing business as Leadville’s High Grade Tour Train; and

Joseph J. Folz, Jr., Esq., Kailua-Kona, Hawaii, for Intervenor, Deanna R. Kline, doing business as Dee Hive Tours.

I. STATEMENT

1. The captioned application was filed by Applicant, James Thomas Dunphy III, doing business as Leadville’s High Grade Tour Train (Applicant or Mr. Dunphy), on April 12, 2005, and was published in the Colorado Public Utilities Commission’s (Commission) Notice of Applications on April 18, 2005 (Notice).  As noticed, the application sought the following authority:

a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire for the transportation of 

passengers and their baggage, in sightseeing service,  

(1)
between all points located within a four-mile radius of the Mountain Peaks Hotel, One Harrison Avenue, Leadville, Colorado

2. An intervention as a matter of right was timely filed on April 25, 2005 in this proceeding by “Deanna R. Kline, doing business as The Dee Hive Tours” (Ms. Kline).  The intervention states: “Intervenor is a motor common carrier operating pursuant to its Certificate of Public Convenience and necessity PUC Number 19428….The operations proposed by the Applicant would conflict, either in whole or in part, with the authority granted to the Intervenor and were the commission (sic) to grant the Applicant the authority requested by the application, it would adversely impact the operations of the Intervenor.”

3. This intervention creates confusion in the record.  Commission records establish that Dee Hive Tours & Transportation LLC (Dee Hive) holds a registration under PUC Certificate No. 19428.  Prior to October 2004, Ms. Kline held the registration personally, doing business as a sole proprietorship named The Dee Hive Tours.  By Decision No. C04-1382, issued in Docket No. 04A-513CP-Transfer (December 1, 2004), the Commission approved the transfer of Ms. Kline’s certificate of public convenience and necessity to Dee Hive Tours & Transportation, LLC.    

4. Pleadings were filed after the intervention on behalf of Dee Hive.  Exhibits 12, 15, and 17 state that Dee Hive now offers tours and Ms. Kline appeared at the hearing and was called as the sole witness to testify on behalf of Dee Hive.  She testified that she is “an owner” and an “agent” of Dee Hive, which is consistent with representing the operator as a limited liability company, rather than representing her personal interest.  For all intents and purposes, the party in interest in the proceeding, and the one that appeared at hearing, was Dee Hive.  Thus, Dee Hive timely intervened as a matter of right on April 25, 2005.

5. The matter was scheduled for hearing on June 20, 2005, in Denver, Colorado, at the request of the Applicant.  See, the Notice and the Order Setting Hearing and Notice of Hearing.  At the assigned time and place the matter was called for hearing. 

6. During the course of the hearing, operating testimony was received from James Thomas Dunphy III, doing business as Leadville’s High Grade Tour Train, and Deanna Kline, as an owner of Dee Hive.  Public witness testimony was received from Budd Elliott.  Mr. Dunphy also sponsored testimony of Lou Wagner, a consultant having marketing expertise.  Exhibits 1 and 7 through 17, were identified, offered, and admitted into evidence.
 

7. At the conclusion of the hearing, the parties were afforded an opportunity to present a closing argument.  Both parties orally stated closing arguments and the matter was taken under advisement.

In accordance with § 40-6-109, C.R.S., the undersigned Administrative Law Judge (ALJ) now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. FINDINGS OF FACT AND CONCLUSIONS THEREON

A. Testimony on behalf of James Thomas Dunphy III

8. Mr. Dunphy proposes to operate as a sole proprietor.  His business address is 12512 B 75 Road, Delta, Colorado 81416-8782.

9. Mr. Dunphy modified a two-wheel drive Dodge passenger van to have the appearance of a steam locomotive.  A picture of the modified van was admitted into evidence as Exhibit 7.  The application was motivated by Mr. Dunphy’s belief that there was a need for additional unique sightseeing tour opportunities in Leadville.  If granted the authority proposed by this application, Mr. Dunphy would provide sightseeing tours in Leadville, Colorado utilizing the modified van.  

10. Tours would depart from the Mountain Peaks Hotel and last for approximately 25 to 30 minutes.  The intended route would go east from Mountain Peaks Hotel to the Matchless Mine.  Then, back down 7th Street, by the Leadville Colorado & Southern Railroad, to the Hospital and back into town by the Tabor Grand, the Tabor Grand Heritage Museum, and the National Mining Museum, back through the city and returning to the Mountain Peaks Hotel.

11. Mr. Dunphy plans to charge $8.00 per adult and $5.00 per child for the first two children.  For families having more than two children, there would only be a charge for the first two children.  He further states that he has not proposed, and has no interest or plans, to include either off-road areas or mountain passes in his tours.  The proposed service is designed to provide tourists with a unique transportation option to sightsee in the scenic area and learn more about the history of Leadville, Colorado.  

12. Mr. Dunphy believes that the proposed tours will benefit the community and facilitate mobility of tourists in downtown Leadville.  His tour would avoid tourists having to walk to tour the city, particularly benefiting visitors that may incur respiratory issues at Leadville’s high elevation.  He also believes there would be benefits to other businesses in the area because his passengers would learn more about the city and other businesses in the area.  Mr. Dunphy testified that the proposed sightseeing service within the city is not currently being provided by anyone, including Dee Hive.  Based upon his experience and research, he believes there is a market and demand for the attraction of his train and a historical tour though the scenic area of downtown Leadville, particularly between 10 a.m. and 7 p.m. during the summer months.   

13. At hearing, Mr. Dunphy failed to present specific evidence concerning his financial fitness to conduct the proposed operations.  However, the application filed with the Commission contains a balance sheet suggesting that Applicant’s financial position is generally sound.  No evidence was presented at hearing challenging Applicant’s financial fitness.  Accordingly, it appears that Applicant is financially capable of instituting the service requested.  

14. Lou Wagner (Mr. Wagner) also testified in support of the application on behalf of Mr. Dunphy.  Mr. Wagner has marketing expertise and is familiar with the tourism market.  He believes approval of the application will promote tourism in the area and that multiple-event opportunities will attract travelers to the area.  

15. Mr. Wagner distinguished the unique nature of the proposed service from that offered by Dee Hive.  He believes the services are so different that Mr. Dunphy and Dee Hive offer independent services that would be marketed to different segments of the population.  He believes the needs of a whole family will be met through approval of the application because some passengers might prefer more rugged four-wheel drive tours, while others might prefer the smoother van tour offered by Mr. Dunphy.  He also distinguished the intended price and route for Mr. Dunphy’s tour, at $8.00 for a half hour, versus Dee Hive’s least expensive and shortest tour, at $35.00 for two hours. 

16. On cross-examination, Mr. Wagner acknowledged that saturating the common carrier market with providers would result in destructive competition.  However, based upon anticipated symbiotic benefits, he does not believe approval of the application would destructively compete with Dee Hive’s business.  Mr. Wagner did not testify regarding personal experience with Dee Hive’s service and did not testify that Dee Hive’s service was inadequate to serve the public convenience and necessity.

B. Public Witness Testimony

17. Bud Elliott (Mr. Elliott) has lived in Leadville for approximately 11 years and has owned and operated the Timberline Motel in Leadville for approximately 11 years.  He has also been the Mayor of Leadville for approximately 18 months.  

18. Mr. Elliott believes there is a demand for the proposed service and that no other carrier is currently providing the same or similar service.  He supports the application because he believes there will be a positive economic impact to Leadville by increasing tourism activity through this colorful attraction.  It will encourage visitors to extend their stay, resulting in increased economic activity and corresponding increases in sales tax revenues.  

19. Mr. Elliott has not observed Dee Hive operating in the area that Mr. Dunphy proposes to serve.  Mr. Elliott had never seen Dee Hive’s advertisements admitted as Exhibits 8 and 9.  He stated that there have been no advertisements posted by Dee Hive at his motel, other than a “rack card” he had seen that only references four-wheel drive tours.
  He acknowledged that he might have seen Dee Hive’s brochure, Exhibit 12.  

20. Mr. Elliott does not believe there is adequate transportation service to the National Mining Museum or the Healy House.  He testified that there is a substantial 15 percent grade to these areas from downtown, inferring that such a demanding walk deters tourists from visiting those sites.  He believes approval of the application would lessen automobile traffic, enhance the use of the limited parking available, and increase tours through town.

21. At his motel, Mr. Elliott assists tourists in planning activities for all members of families visiting Leadville.  He has personal experience with Dee Hive’s service in arranging customer transportation to or from Denver International Airport and for four-wheel drive tours.  However, he has never been aware of any tours offered by Dee Hive within Leadville.  Consequently, he has always directed people to drive or walk to tour the city.  Based upon his experiences, he believes there is public demand for sightseeing service within Leadville.  He has never specifically contacted Dee Hive to arrange a tour solely within Leadville, since he was not aware they held authority to provide such service.  He testified that no one currently provides tours in town.

22. Mr. Elliott concludes that Dee Hive is not providing Mr. Dunphy’s proposed service.  Due to his observation that Dee Hive has not provided sightseeing tours or transportation within the city limits during the past 11 years, and that he was not aware they offered such a service, he believes Dee Hive’s service is substantially inadequate in this specific regard and that approval of the application will serve the public convenience and necessity.  

C. Testimony on behalf of Dee Hive Tours & Transportation LLC

23. Ms. Kline testified that she is an owner and agent of Dee Hive with a business address of 506 Harrison Avenue, Leadville, Colorado 80461.  Dee Hive owns and operates PUC Certificate No. 19428.
  As pertinent here, Certificate No. 19428 authorizes Dee Hive to provide common carrier, sightseeing services between all points within Leadville, Colorado, on the one hand and all points within a 25-mile radius of the intersection of 6th Street and Harrison in Leadville, Colorado, on the other hand.

24. Ms. Kline testified that she has been providing historic, scenic tours around the Leadville area since 1983, including historic sights and mines.  Further, that Dee Hive has provided all sightseeing service required and has never refused to provide a requested tour.  Ms. Kline was not familiar with all specifics, but all of Dee Hive’s tours begin in town and end with providing information regarding other local sights, including the Healy House.  Dee Hive operates its business with three vehicles.
  Ms. Kline testified that even city tours necessitate four-wheel drive vehicles because it is sometimes needed due to the company’s offering of year-round service.

25. Exhibits 10 and 11 are tour logs for 2003 and 2004 respectively.  In 2003, operations earned $2,470 from 77 tour customers.  In 2004, operations earned $4,470 from 107 tour customers.
  Ms. Kline believes that approval of the application will hurt Dee Hive’s business.    

26. Ms. Kline reviewed various advertisements utilized by Dee Hive.  Exhibit 8 is an advertisement that is posted in hotels and restaurants in Leadville.  Exhibit 9 is posted on a sidewalk sign in front of the business location at 506 Harrison Avenue.  Exhibit 12 is Dee Hive’s brochure that lists tours available.  It is mailed out upon request and is provided to the local chamber of commerce.  Ms. Kline was initially adamant that the brochure (Exhibit 12) is available in all restaurants and motels in Leadville and that they are stocked weekly.
  Exhibit 13 is an advertisement placed in local restaurants.  Exhibit 15 is a wintertime advertisement posted at ski areas.  Exhibit 16 is posted at hotels and Exhibit 17 is a printed web page from the Internet.

27. Ms. Kline states that Dee Hive is willing to provide tours within Leadville; however, there has been no demand for such a service.  The service is offered, but it has not been requested.  She assumes that tourists seeking tours only within town choose alternative means not subject to PUC regulation, rather than requesting service from her.  There is a walking tour available and a surrey ride (horse and buggy) that cover approximately the same routing as that proposed by Mr. Dunphy.  She concludes that unique alternative tours are already available in the community.

Ms. Kline also owns a gift shop Leadville and believes that she sees a good portion of the tourists in the area.  Often having an opportunity to visit with tourists in the 

community, she believes she has a good understanding of the public’s needs and that Dee Hive meets that need.  It has never been unable to provide a requested tour.

D. Discussion

28. The legal standard governing this application for transportation of passengers and their baggage, in sightseeing service, is that of regulated monopoly.  Rocky Mountain Airways v. P.U.C., 181 Colo. 170, 509 P.2d 804 (1973); § 40-10-105(1), C.R.S.  Under the doctrine of regulated monopoly, an applicant for such authority has the burden of proving by substantial and competent evidence that the public needs its proposed service and that the service of existing certificated carriers within the proposed service area is “substantially inadequate”.  Rocky Mountain Airways v. P.U.C., supra; Colorado Transportation Co. v. P.U.C., 158 Colo. 136, 405 P.2d 682 (1965).  

29. Based on the evidence of record as a whole, it is found and concluded that Dunphy has sustained his burden of proof, at least in part, under the above-described legal standard.  The public witness evidence presented, summarized above, establishes a need for Dunphy’s unique sightseeing service departing from the Mountain Peaks Hotel to all points located within a one-mile radius of the intersection of 6th and Harrison and the Matchless Mine, Leadville, Colorado, subject to the restrictions set forth below.    

30. The application, as noticed, seeks unrestricted authority to provide sightseeing service between all points located within a four-mile radius of the Mountain Peaks Hotel, One Harrison Avenue, Leadville, Colorado.  Therefore, it does conflict with Dee Hive’s sightseeing authority under its Certificate No. 19428.  However, Dunphy’s operating plan described at the hearing was far more restricted in scope.  He proposes to provide sightseeing service in a small geographic area utilizing unique equipment in the form of a modified van having the appearance of a steam locomotive.  

31. Substantial evidence was presented at hearing regarding the services actually provided by Dee Hive under its existing authority.  Exhibit 8 offers tours from “2 hours to all day from $35.00.”  Exhibits 13, 14, and 15 generally offer tours, among other services, without any specific references.  Exhibit 16 promotes a “Summer Special” including a two-hour tour for a minimum of two persons for $55.00 per person.  Exhibit 17 also offers tours “from 2 hours to all day.”  Exhibit 12 states that Dee Hive’s tours are “[f]rom 2 Hours to All Day.”  

32. The holding out evidenced by these advertisements is corroborated by Dee Hive’s operating results.  Dee Hive’s tour logs, Exhibits 10 and 11, show that in 2003 and 2004 no tour was provided that was either scheduled to last less than two hours or was restricted to service within Leadville.  All tours went well beyond Mr. Dunphy’s limited geographic operating proposal.  Dee Hive’s unmistakable emphasis is to hold itself out to the public as offering four-wheel drive sightseeing tours lasting a minimum of two hours.  Although Dee Hive is not required to advertise all service offerings, Mr. Elliott’s and Mr. Dunphy’s testimony that such service is not available is consistent with the manner in which Dee Hive holds itself out to the public.

33. Dee Hive’s Certificate grants it the exclusive right to serve customers within its certificated area only so long as it demonstrates a willingness and ability to provide that service.  See, Public Service Company of Colorado v. Shaklee, 784 P.2d 314 (Colo. 1989).  The evidence establishes that Dee Hive’s operations are concentrated almost exclusively on providing four-wheel drive tours over a broad area lasting a minimum of two hours.  The evidence further establishes that Dee Hive does not regularly hold itself out to provide sightseeing service within Leadville.  For these reasons, Dee Hive’s service within the area of Mr. Dunphy’s operating plan is substantially inadequate.

34. Mr. Dunphy and Mr. Elliott each testified that shorter tours within Leadville are not available.  This evidence was not rebutted by Dee Hive, except to say that no one ever asked for such a service.  Ms. Kline also testified that the most comprehensive marketing piece, Exhibit 12, lists Dee Hive’s tours, yet no tours are described to be within Leadville or of less than two hours’ duration.  Ms. Kline testified regarding her experience as a gift shop owner, yet there was no testimony provided as to the substance of discussions or the type of services offered or discussed.  Based upon Dee Hive’s holding out to the public, the ALJ does not find the absence of a specific sightseeing request solely for a half-hour tour within Leadville to be surprising.  

35. The lack of Dee Hive’s offering the type of sightseeing service proposed by Dunphy is also corroborated by the only public testimony presented at hearing.  As proprietor of a local motel for 11 years, and Mayor of Leadville for approximately a year and a half, Mr. Elliott testified that the proposed service is not currently being provided.  Mr. Elliott works directly with the traveling public that demands sightseeing service.  As proprietor, he commonly assists visitors in planning local activities in which to participate during their stay.  Therefore, he is very familiar with customer demands as well as services available in the community.  If Dee Hive offered, or held itself out to provide, services similar to Mr. Dunphy’s, Mr. Elliott would surely be aware of their availability.  Based upon Mr. Elliott’s dealings, he testified that there is a public need not being addressed by any common carrier.  He has found no local sightseeing tours within Leadville being offered while the public demands such service.

36. There is no demonstrable evidence (i.e., through advertising or operating results) that Dee Hive has held itself out to provide service comparable to that proposed by Mr. Dunphy.  Considering that Dee Hive has not actually provided comparable service since at least January 2003, it is not surprising that Mr. Dunphy did not present testimony documenting specific service inadequacies regarding such a service.  Further, due to the transient nature of the tourism market for transportation, it is understandably difficult to present end-use customers to testify regarding the demand for service.  The ALJ finds the testimony of a local motel proprietor, who is also the Mayor of Leadville, persuasive as to the transportation needs of his customers visiting Leadville.  

37. Thus, based on the evidence of record as a whole, the ALJ finds that the Applicant has partially met his burden of proving a public need for his proposed service and the substantial inadequacy of Dee Hive’s service to fulfill that specific public need.  

38. The evidence of record establishes that Dee Hive is unable or unwilling to fulfill the transportation needs of the public that will be met by Mr. Dunphy’s specialized service.  The burden of proof has been met with regard to that portion of the application requesting sightseeing authority of a type described by Mr. Dunphy’s operating proposal.  The public witness testimony establishes a need for additional sightseeing service within this area.  Dee Hive has failed to exercise its authority to provide this type of sightseeing service, yielding substantially inadequate service, in part.  The public convenience and necessity requires the type of sightseeing service proposed by Mr. Dunphy. 

39. The evidence is insufficient, however, to establish the inadequacy of Dee Hive’s sightseeing service within that portion of the application requesting authority beyond the operating proposal described by Mr. Dunphy.  Therefore, this portion of the application will be denied.

40. Dee Hive’s contention that a grant of authority would be destructive to its overall operation was unconvincing.  With regard to the destructive competition issue, Dee Hive did not present any specific evidence supporting its suggestion that the existence of Dunphy’s service will impact its operating results or otherwise impair its ability to provide service under its certificate.  Based upon the distinct nature of Dunphy’s service, Dee Hive’s holding out to the public to provide entirely different service, and Dee Hive’s historical operating results, it is found that Dee Hive does not offer the specific sightseeing service sought by Dunphy.  The ALJ finds, therefore, that a limited grant of authority to Mr. Dunphy will not conflict with or harm Dee Hive’s operations.           

41. The application submitted by Mr. Dunphy indicates that he will operate in accordance with the Commission’s Rules, Regulations and Civil Penalties Governing Common Carriers of Passengers by Motor Vehicle for Hire and agrees to be bound by the same.  As indicated above, the evidence of record, the application, and the attachments thereto establish that Mr. Dunphy is fit, financially and otherwise, to conduct operations under the authority granted herein.    

42. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:

1. The Intervention of Deanna R. Kline, doing business as The Dee Hive Tours, was filed timely and will be construed to have been filed on behalf of Dee Hive Tours & Transportation, LLC.   

2. Docket No. 05A-171CP, being an application of James Thomas Dunphy III, doing business as Leadville’s High Grade Tour Train, is granted, in part.

3. James Thomas Dunphy III, doing business as Leadville’s High Grade Tour Train, is granted a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire as follows:

passengers and their baggage, in sightseeing service,

(1)
between all points located within a one-mile radius of the intersection of 6th Street and Harrison and the Matchless Mine, Leadville, Colorado.

RESTRICTION:  This Certificate is restricted as follows:

(a) Restricted to the use of motor vehicles modified to have an appearance similar to a steam locomotive;

(b) Restricted to providing seasonal service from May 1 through September 30;

(c) Restricted to providing service from 9 a.m. and 7 p.m. of the same day;

(d) Restricted against the use of four-wheel drive motor vehicles; and

(e) Restricted to the use of motor vehicles with a seating capacity of not less than 7 passengers, including the driver, and not more than 15 passengers, including the driver. 

4. Applicant shall cause to be filed with the Commission certificates of insurance as required by Commission rules.  Applicant shall also file an appropriate tariff and pay the issuance fee and annual vehicle identification fee.  Operations may not begin until these requirements have been met.  If the Applicant does not comply with the requirements of this ordering paragraph within 60 days of the effective date of this Order, then the ordering paragraph granting authority to the Applicant shall be void.  On good cause shown, the Commission may grant additional time for compliance.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Director
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OF THE STATE OF COLORADO
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� For clarity the ALJ notes that Exhibit 14, though admitted into evidence, is a duplicate of Exhibit 9.


� A rack card is a flat paper piece measuring approximately four by nine inches that is generally displayed in a stand with similar information.


� Commission records establish that Dee Hive holds such a registration under PUC Certificate No. 19428.  


� At the conclusion of Dunphy’s case-in-chief, Dee Hive moved to dismiss the application on the ground that the Applicant had failed to establish a prima facie case under applicable law.  In response, Dunphy argued that testimony had been presented that there was demand for the proposed service and that existing common carrier service is substantially inadequate to serve the demand.  The motion to dismiss was denied because, based upon the testimony being viewed in the light most favorable to the applicant, a prima facie case had been made.  


� Although some advertisements offer van tours, Ms. Kline testified that the van previously utilized had been replace with a Chevrolet Suburban.  Vehicles currently used to provide transportation service are a GMC Suburban, a GMC Sierra, and a Jeep Cherokee, all of which are equipped with four-wheel drive.


� Kline attributes the growth to an increased Internet presence.  Also, she testified that income for 2004 was $5,000; however, calculation from the log, Exhibit 11, indicates a total income of $4,470.


� This testimony conflicts with Mr. Elliott’s testimony regarding the availability of this brochure at his motel.
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