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I. statement

1. On June 6, 2005, Vail Summit Resorts, Inc., doing business as Keystone Resort, Inc. (Keystone), filed a Motion to Dismiss the captioned complaints that were consolidated by Commission order for hearing.

2. Keystone moves that each of the complaints should be dismissed for the reason that Craig S. Suwinski (Complainant) lacks standing to file the complaints and that he also lacks standing to request the relief sought in the complaints.

3. Keystone contends that Complainant has not shown injury and thus lacks standing to file the complaint.  

4. Keystone also contends that Complainant lacks standing to assert the relief requested in his complaints.  Keystone argues that Complainant, who is a private citizen and appearing pro se before the Commission lacks standing to request civil penalties as stated in his prayer for relief in the three complaints.  Keystone argues that §§ 40-7-112 through 116, C.R.S., provides a specific procedure and specifies state officials who may issue civil penalty assessment notices.  Keystone believes it is improper for a private complainant to request that the Commission through its formal complaint process initiate and impose civil penalties.

5. Keystone in its Motion to Dismiss also requests that the Commission award attorneys’ fees and costs incurred by Keystone in preparing the Motion to Dismiss since the complaints are “frivolous, groundless, vexatious, an abuse of process, a waste of administrative resources, and are in violation of Commission Rule of Practice and Procedure 11.”  (Page No. 11 of the Motion)

6. On June 28, 2005, Complainant filed an untimely Response to the Motion to Dismiss and Motion for Attorneys’ Fees and Costs.  On the same date, Complainant also filed a Motion to Accept the Delayed Filing, or Alternatively, Motion to Treat Complainant’s Pleadings filed June 17, 2005 as Complainant’s Response.  The motion to accept the delayed filing is granted.  Complainant argues that in the case of a similar complaint filed by Craig S. Suwinski, in Docket No. 05F-055CP, the Commission in its order granting exceptions in part to a recommended decision of Administrative Law Judge (ALJ) Anthony Marquez, concluded that while Mr. Suwinski could not seek civil penalties in a formal Commission complaint proceeding against a transportation utility, the statutory language of § 40-6-108(1)(a), C.R.S., allows a private complainant to pursue a complaint against a transportation utility for alleged violations of statute, rule, or Commission order.  Thus, the Commission remanded the complaint with instructions to hold a hearing on the complaint in Docket No. 05F-055CP.  In addition, Complainant states that he has previously filed an amended formal complaint on May 26, 2005 and has subsequently filed a motion to amend formal complaint in the captioned dockets on June 17, 2005.

7. Complainant states in his response that Keystone’s Motion for Attorneys’ Fees and Costs is not timely since there has been no factual determination that the complaints are frivolous, etc. as alleged in Keystone’s motion.

8. On June 20, 2005, Complainant filed a motion to amend the captioned complaints to include additional prayers for relief.

9. On June 28, 2005, Keystone filed a Response to Complainant’s Motion to Amend the Complaint.

10. On June 20, 2005, Complainant filed a motion to vacate the hearing scheduled for July 7, 2005.  As grounds, Complainant asserts that he is in the process of filing an application for rehearing, reargument, or reconsideration of Commission Decision No. C05-0702 in Docket No. 05F-055CP wherein he will request that the Commission reconsider its decision limiting relief in Docket No. 05F-055CP.

11. On June 24, 2005, Keystone filed a response to complainant’s motion to vacate the hearing.  Keystone states that its pending motion to dismiss the complaints should be granted which would eliminate the need for a hearing.  Keystone also asserts that since Complainant untimely filed his response to Keystone’s motion to dismiss, Keystone’s motion essentially constitutes a confession of the motion.  In the alternative, Keystone states that if Complainant’s failure to timely respond to the motion to dismiss is not deemed fatal by the Commission, the hearing should be vacated and a prehearing conference set to establish a procedural schedule.

12. The motion of Keystone to dismiss the complaint for lack of standing to file the complaints and lack of standing to request civil penalties in a complaint case will be denied.  In Commission Decision No. C05-0702, Docket No. 05F-055CP, in the case of Craig S. Suwinski v. Vail Summit Resorts, Inc., doing business as Keystone Resort, Inc., a similar complaint case to the instant consolidated complaints, the Commission in granting exceptions in part and remanding the matter to an ALJ for hearing concluded that while Complainant in that case was not entitled to request civil penalties in a formal complaint,  § 40-6-108(1)(a), C.R.S., provides that a complainant may file a complaint against a transportation utility for alleged violation of statute, rule, or Commission order.  Section 40-6-108(1)(a), C.R.S., states:

Complaint may be made by the commission on its own motion or by any corporation, person … by petition or complaint in writing, setting forth any act or thing done or omitted to be done by any public utility, including any rule, regulation or charge heretofore established or fixed by or for any public utility, in violation, or claim to be in violation, of any provision of law or of any order or rule of the Commission.  (Emphasis added).

The broad language of the above statute, along with the Commission’s ruling in Decision No. C05-0702 provides standing of Complainant to file and to request remedies in his complaints.  Moreover, Section 40-6-108, (1) (d) C.R.S. provides that “The commission is not required to dismiss any complaint because of the absence of direct damage to the complainant.” The remedies sought by Complainant as expanded in his motion to amend the complaint and the amendment of the complaint, which will be granted by this order, expands the relief requested which, if competent evidence is established at a hearing, would entitle Complainant to relief.

13. Keystone’s Motion for Attorney’s Fees and Costs is without merit and should be dismissed.  The allegations of the complaints do not appear to be frivolous or groundless.

14. Complainant’s motion to amend the Complaints will be granted in accordance with 4 CCR 723-1-22(e).

15. Complainant’s Motion to Vacate Hearing Date of July 7, 2005 will be granted.  Because of the current procedural posture of the instant dockets and the effect of the rulings in this interim order, the complaints do not appear to be ready for hearing on July 7, 2005.  The request of Keystone for a prehearing conference will be granted.

II. ORDER

A. It Is Ordered That:

1. The Motion to Dismiss Complaints filed by Vail Summit Resorts, Inc., doing business as Keystone Resort, Inc., is denied.

2. The motion of Vail Summit Resorts, Inc., doing business as Keystone Resorts, Inc., for attorney’s fees and costs is denied.

3. The motion of Craig S. Suwinski, to amend formal complaints is granted.

4. The motion of Craig S. Suwinski, Complainant to vacate the hearing date is granted.

5. The hearing currently scheduled for July 7, 2005 is vacated.

6. The parties shall within ten days of the mailing date of this Interim Order file in writing with the Commission the parties’ respective available dates for the setting of a prehearing conference.

7. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


WILLIAM J. FRITZEL
________________________________

Administrative Law Judge
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