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I. statement

1. On February 28, 2005, Union Telephone Company (Union) filed this complaint against Qwest Corporation (Qwest).  On March 10, 2005, Qwest filed its Motion to Dismiss or in the Alternative for a More Definite Statement.  By Decision No. R05-0426-I, April 11, 2005, Qwest’s Motion for More Definite Statement was granted and Complainant Union was ordered to file and serve an amended complaint setting forth the following factors:  (1) the tariff, price lists, or interconnection agreement upon which Union bases the complaint; (2) the time periods and (3) the amounts for which Union contends that it has not been paid; (4) whether the charges in question are for originating or terminating access; (5) whether Qwest is the originating carrier for the traffic at issue or merely a transiting carrier; (6) whether the traffic is wireline or wireless; (7) whether the entity that claims it was not compensated is Union the incumbent local exchange carrier or Union the wireless provider; and (8) whether the traffic is local traffic or toll traffic.

2. On April 25, 2005, Union filed its First Amended Complaint.  While not explicitly clear, the First Amended Complaint appears to respond to the eight items set forth in Decision No. R05-0426-I as follows:  (1) the tariff relied upon is Colorado PUC No. 1 Part V; (2) the time period for which Union seeks compensation from Qwest is December 1996 to the present time; (3) no amount of compensation was stated; (4) Union is seeking compensation for terminating access; (5) Union is seeking compensation from Qwest for both Qwest originated traffic and traffic originating on a third party carrier that transits Qwest’s network for termination on Union’s network; (6) Union is seeking compensation for both wireline and wireless traffic; (7) Union is seeking compensation both for its operations as an incumbent local exchange carrier and as a wireless provider; and (8) Union is seeking compensation for toll traffic.

3. On May 5, 2005, Qwest filed its Partial Motion to Dismiss First Amended Complaint and Motion for a More Definite Statement.  On May 25, 2005, Union filed an untimely response to Qwest’s motion.  The undersigned Administrative Law Judge (ALJ) will waive the 14-day response time requirement and consider Union’s response to be timely.  The ALJ does this because there is no real prejudice to Qwest, and the partial Motion to Dismiss seeks to have certain claims dismissed in this proceeding.
  For the reasons set forth below the Motion for a More Definite Statement is denied and the Partial Motion to Dismiss First Amended Complaint is granted.

4. As outlined above, Decision No. R05-0426-I set forth eight matters that were to be addressed in the amended complaint.  The First Amended Complaint addresses seven of them; the only item not set forth in the First Amended Complaint is the actual amount that Union contends it has not been paid.  In its second Motion for More Definite Statement Qwest seeks to have Union itemize and list the amounts not paid.  However, upon reflection, the ALJ concludes that this is not essential at this stage of the proceeding.  However, it will be addressed at the prehearing conference that is scheduled below.

5. Qwest’s primary argument for dismissing in part the First Amended Complaint is that Union is attempting to relitigate claims previously asserted and rejected in a lawsuit filed against Qwest in the United States District Court for the District of Wyoming.  Attached to Qwest’s Partial Motion to Dismiss First Amended Complaint are two orders from the Wyoming Federal District Court, one dated May 11, 2004 and one dated September 3, 2004, granting summary judgment for Qwest on certain claims as discussed in those orders.  Union does not directly address Qwest’s claims that the matters have been directly decided by the Wyoming Federal District Court action.  Rather, in its response Union sets forth a general discussion of its need to be compensated if it provides terminating access to Qwest.

6. It is clear to the ALJ that the claims for wireless compensation in this complaint are precluded by the judgments of the U.S. District Court for the District of Wyoming.  Claim preclusion in Colorado precludes the relitigation of matters that have already been decided as well as matters that could have been raised in a prior proceeding but were not.  For a claim in a second proceeding to be precluded by a previous judgment there must exist:  (1) finality of the first judgment; (2) identify of subject matter; (3) identity of claims for relief; and (4) identity or privity between parties to the actions.  Argus Real Estate v. E-470 Public Highway Authority, 109 P.3d 604 (Colo. 2005).  A review of the two decisions of the Federal District Court leaves no doubt that the four criteria have been met here concerning Union’s wireless claims.  Neither Union nor Qwest have indicated that any appeal was taken from the Wyoming judgments.  The subject matter of the Wyoming complaint, although broader than the one here, did include claims for compensation for Colorado intrastate wireless service.  The claims for relief are identical, namely, compensation for services rendered since 1996.  The parties are identical, namely, Union and Qwest.  Therefore it is appropriate to grant Qwest’s Partial Motion to Dismiss by dismissing any and all claims for compensation from Qwest for the termination of wireless traffic.

7. What remains of this complaint, then, are Union’s claims for compensation for terminating Qwest-originated wireline toll traffic and compensation from Qwest for wireline toll traffic where the traffic transits Qwest’s network but Qwest is not the originating carrier.

II. ORDER

A. It Is Ordered That:

1. Qwest Corporation’s Second Motion for a More Definite Statement filed May 5, 2005 is denied.

2. Qwest Corporation’s Partial Motion to Dismiss First Amended Complaint filed May 5, 2005 is granted as follows.  All claims by Union Telephone Company that seek compensation for termination of wireless traffic are dismissed.

A prehearing conference will be held as follows:

DATE:

July 6, 2005

TIME:

2:00 p.m.

PLACE:
Commission Hearing Room
 

1580 Logan Street, OL-2
 

Denver, CO  80203

3. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEN F. KIRKPATRICK
________________________________

Administrative Law Judge
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� The ALJ expects all future pleadings to be filed in a timely fashion.


� Union has made no claim in its Complaint or First Amended Complaint for the termination of local wireline traffic.
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