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I. STATEMENT
1. On October 27, 2004, Vail Summit Resorts, Inc., doing business as Keystone Resorts, Inc. (VSR or Applicant), filed a Verified Application for an Extension of Contract Carrier Permit Number B-9862 (Application).  The Application commenced this docket.  

2. By Decision No. C04-1368, the Commission granted VSR temporary authority to provide the requested contract transportation services to 46 associations.  In that Order at ¶ 11, the Commission advised Applicant "that the grant of a temporary authority creates no presumption that a permanent authority will be granted."  By Decision No. C05-0460, the Commission granted an extension of VSR's temporary authority to provide the requested contract transportation service to 46 associations.  

3. Mr. Craig S. Suwinski filed a Requested Intervention - By Right or Permission.  By Decision No. R04-1541-I the Administrative Law Judge (ALJ) granted that intervention.  

4. Mr. Randall Seegers filed a Requested Intervention - By Right or Permission.  By Decision No. R04-1541-I the ALJ granted that intervention.  

5. Applicant, Suwinski, and Seegers are the only parties in this proceeding.  

6. On December 2, 2004, the Commission issued its Order Setting Hearing and Notice of Hearing in this matter.  That Order scheduled the hearing for January 6, 2004.  Upon motion of the parties, the ALJ vacated that hearing date.  Decision No. R05-0003-I.  

7. On March 21, 2005, Applicant waived the provisions of § 40-6-109.5, C.R.S.  Decision No. R05-0343-I.   

8. Hearing in this matter was scheduled for May 4, 2005, in Denver, Colorado.  Decision No. R05-0343-I.  

9. Mr. Suwinski submitted a request for issuance of a subpoena to testify addressed to Mr. Luke Slotto, an employee of Keystone Property Management.  Based on the affidavit of Mr. Suwinski which accompanied the subpoena, the ALJ signed and issued the requested Subpoena to Testify addressed to Mr. Slotto.  On May 2, 2005, Applicant moved to quash that subpoena.  On May 3, 2005, following oral argument (by telephone) by Applicant and Mr. Suwinski, the ALJ orally granted the motion to quash on the grounds of defective service.
  This Order memorializes that oral ruling.  

10. Hearing was held as scheduled.  At the hearing, Applicant presented the testimony of Mr. Tom Breslin, Director of Public Works for Applicant.  Messrs. Seegers and Suwinski each testified.  Fourteen exhibits were marked, offered, and admitted into evidence.  After the close of the evidentiary record, each party made an oral closing statement.  

11. The ALJ took the matter under advisement.  

12. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.  

II. FINDINGS OF FACT  

13. Applicant is a Colorado corporation.  Applicant holds two transportation authorities from the Commission:  Certificate of Public Convenience and Necessity (CPCN) PUC No. 20195 and Contract Carrier Permit (Permit) No. B-9862.  

14. Intervenor Seegers is an individual who owns a condominium unit in the Gateway Condominium Association, Inc., and is also a realtor who handles properties in the area served by Applicant.  

15. Intervenor Suwinski is an individual who owns and resides in a condominium unit in the area served by Applicant.  

The geographic areas which Applicant serves pursuant to CPCN PUC No. 20195 and pursuant to Permit No. B-9862 overlap to some extent.  Pursuant to CPCN PUC No. 20195 

16. and as pertinent here, VSR provides scheduled transportation service and chartered transportation service "between all points located with a three-mile radius of the intersection of U.S. Highway 6 and West Keystone Road, in Summit County, Colorado."  Hearing Exhibit No. 1 at 1 (emphasis supplied).  Pursuant to Permit No. B-9862, VSR provides "transportation … between all points located with a five-mile radius of the intersection of U.S. Highway 6 and West Keystone Road, in Summit County, Colorado."  Hearing Exhibit No. 11 at 2 (emphasis supplied).  

17. As relevant to this proceeding and pursuant to Permit No. B-9862, as extended by Decision No. R05-0263, Applicant provides transportation of passengers within the prescribed geographic area.  Id. at Item II.  This Item is restricted to providing transportation services for 18 named contracting parties, each of whom is an individual.  Hearing Exhibit No. 11 at Restrictions at B.
  

18. Each of the 18 contracting parties identified in Decision No. R05-0263 signed a Transportation Agreement with Applicant.  Thirty-nine of the 46 contracting parties identified in the Application have signed a Transportation Agreement with Applicant.
  

19. The Transportation Agreement signed by the contracting associations is a form which is prepared by Applicant and which has the principal terms (for example, description of the service to be provided and the price) printed on it.  Applicant does not permit the contracting associations to negotiate the printed terms; this includes the types of transportation service to be provided and the price to be paid for those services.  

20. The Transportation Agreement contains the following printed description of the transportation services to be provided by VSR under the agreement:  

Services to be performed by Keystone:  Bus transportation including call and demand service for Customer and its guests, as described on the schedule attached to this Agreement and incorporated herein, which schedule is subject to reasonable modification by Keystone from time to time.  Services provided by Keystone during summer and shoulder seasons (non-skiing and non-summer periods) shall be on an on-call basis only.  

Hearing Exhibit No. 9 at 1 (emphasis supplied).  

21. The Transportation Agreement signed by the contracting associations contains the following printed pricing terms:  "Compensation and Payment Terms (based on $150.00 per bedroom (condominium) or $0.23 per square foot (commercial)):"  Id.  This printed statement is followed by the calculation of the amount due for the transportation services on a yearly basis and the amount due as each monthly payment.  The calculation, which is typed (that is, added to the printed form), is based on the contracting person's total number of bedrooms and total square footage of commercial and meeting space.  

22. The Transportation Agreement with the Gateway Condominium Association
 contains the following typed language in Special Provisions:  "Gateway association [sic] objects to this pricingand [sic] signs as a necessity to rental guests."  Hearing Exhibit No. 9 at 1 (emphasis supplied).  

23. Under the Transportation Agreement, Applicant will provide to a contracting association both scheduled and call-and-demand transportation services.  

24. Appended to each Transportation Agreement is a schedule which includes, inter alia, the bus route on which the contracting association will be located.  See, e.g., id. at 1, 3-4.  The bus route specified in a Transportation Agreement is not unique to, or reserved for the exclusive use of, the contracting association (including its residents, guests,
 employees, and visitors).  In addition to the specific bus route identified in its Transportation Agreement, a contracting association's residents, guests, employees, or visitors may ride any bus or vehicle on any route offered by Applicant.  Thus, a contracting association's residents, guests, employees, or visitors may ride on the route identified in its Transportation Agreement; may ride on the route identified in another Transportation Agreement; and may ride on a route operated under Applicant's CPCN.  The choice is made by the individual resident, guest, employee, or visitor.  

25. For example, the Transportation Agreement with the Gateway Condominium Association states that "Gateway shall be on the Brown route scheduled service for Late/Early Season 2005 schedules."  Hearing Exhibit No. 9 at 1 (emphasis supplied).  This language does not limit a Gateway Condominium-related passenger exclusively to the Brown route.  Thus, any Gateway Condominium Association owner, guest, employee, or visitor is permitted to use any route offered by Applicant.  See, e.g., Hearing Exhibit No. 10 (routes and schedules).  

26. The printed Transportation Agreement form states that Applicant will provide call-and-demand service when the scheduled transportation is not available.
  For call-and-demand service, a contracting association's resident, guest, employee, or visitor contacts VSR directly to obtain that service.
  Aside from providing the telephone number to contact for service and making payments to VSR under the Transportation Agreement, a contracting association is not involved in, and does not control the parameters of,
 the call-and-demand service under the Transportation Agreement.  

27. Under Additional Terms and Conditions of Agreement on the printed Transportation Agreement form is this statement:  Applicant  

may, subject to approval by the Colorado Public Utilities Commission ('Commission'), enter into additional agreements for the transportation of other customers and their guests on the same [VSR] buses used in the provision of Services to Customer under this Agreement.  

Hearing Exhibit No. 9 at 1.  

28. Under Additional Terms and Conditions of Agreement on the printed Transportation Agreement form is this statement:  Applicant  

shall make reasonable efforts to insure that only paying customers of [Applicant], as approved by the Commission, are using [Applicant's] Services.  As used herein, "reasonable efforts" shall be defined as the posting of signage at bus stops and on [Applicant's] buses, indicating that the Services are not intended for the benefit of non-customers and/or non-paying persons.  Notwithstanding anything to the contrary herein, Customer acknowledges and agrees that, in the event non-customers and/or non-paying persons utilize the Services, [Applicant] shall not be deemed to be in breach of this Agreement.  

Id. at 2.  

29. If the Application is granted, Permit No. B-9862 will be extended to include 46 additional contracting associations.  Based on the record in this proceeding, this would bring the total number of contracting parties which have signed the same printed form Transportation Agreement for the same transportation services to 64
:  46 from this Application and 18 from Decision No. R05-0263.  

30. Each contracting association named in the Application is a condominium association or a townhome association located in the area served by Applicant pursuant to its Permit.  Hearing Exhibit No. 3 at Appendix (list of the 46 entities).  In total the 46 associations have 2161 townhome/condominium units which would be served if the Application is granted.  Hearing Exhibit No. 8 at 4.  For each contracting association, Applicant would provide transportation service for townhome owners or condominium owners who are members of the association, for residents, for guests, for visitors, and for employees of the association.  

31. Assuming that each unit has two persons who are owners, residents, guests, or visitors, 4322 is a conservative estimate of the number of persons to whom Applicant would provide service under the Transportation Agreements.  Each of these 4322 individuals would be able to use the scheduled transportation service, and would be able to contact Applicant directly to obtain call-and-demand transportation, provided under the Permit.  

There is no evidence which establishes the location of any of the 46 contracting associations named in the Application.  There is no information from which one can determine which, if any, of the 46 contracting associations are located within the geographic area served by 

32. Applicant's CPCN and which, if any, are located outside the geographic area served by Applicant's CPCN.  

33. As support for the requested extended Permit authority, Applicant provided two letters of support.  Hearing Exhibit No. 8.  

34. The first letter is from the Executive Director of the Keystone Neighbourhood Company (Company), an organization which includes 14 of the named contracting associations.  As the basis for the need for extension of the Permit, the letter states that the Company  

has 945 units at Keystone.  Our guests and residents expect transportation service to and from our locations to points within the proposed five-mile radius, especially to and from Keystone Mountain for our outlying members and to and from the Keystone Lodge and Conference Center for all our members.  We have a specialized need for timely transportation service to and from our locations.  The schedule which Keystone has indicated it intends to run with stops tailored to meet the needs of our guests will meet our distinct transportation needs upon the Commission's granting of this application.  

Id. at 1 (emphasis supplied).  

35. The Company entered into a Transportation Agreement with Applicant on behalf of its 14 members.
  None of those 14 associations signed a separate Transportation Agreement with Applicant.  The Application lists each of the Company's member associations as a contracting party but does not list the Company as a contracting party.  

36. The second letter is from the President of the Keystone Owners' Association (Owners' Association), an organization which represents the 46 condominium/townhome associations which are the contracting associations named in the Application.
  As the basis for the need for extension of the Permit, the letter states that the Owners' Association  

has 2161 condominium/townhome units at Keystone.  Our owners, guests and residents require transportation service to and from our locations to points within the proposed five-mile radius, especially to and from the base of Keystone Mountain.  Given the limited public parking available within the territory covered by this application, we have a specialized need for timely transportation service to and from our locations.  The schedule, which Keystone has indicated it intends to run with stops tailored to meet the needs of our owners and guests, will meet our distinct transportation requirements upon the Commission's granting of this application.  

* * *  

…  Keystone has assured us that [it] will provide convenient and easily accessible bus stops throughout the Resort so owners and guests will be able to take full advantage of their scheduled service.  

Id. at 4-5 (emphasis supplied).
  

37. With the exception of the Company's members, each member of the Homeowners' Association has or will enter into a Transportation Agreement with Applicant.  

38. Hearing Exhibit No. 8 (letters of support) is the evidence offered on the issue of the contracting associations' transportation needs.  Neither letter addresses or mentions call-and-demand service.  

39. At present, Applicant operates its call-and-demand service pursuant to its Permit and its scheduled service pursuant to both its CPCN and its Permit.  The Permit service provided by Applicant at present includes service as extended permanently by Recommended Decisions and as extended temporarily by Decisions No. C04-1368 and No. C05-0460.  

At present, VSR uses the same buses and other vehicles, the same drivers, the same schedules, and the same routes to provide scheduled service pursuant to both its CPCN and its Permit.  At present, VSR uses the same buses and other vehicles, the same drivers, and the same routes to provide service to all persons who enter into, or who receive service pursuant to, 

40. the numerous Transportation Agreements into which Applicant has entered.  At present, Applicant does not differentiate the scheduled service provided pursuant to one Transportation Agreement from that provided pursuant to any other Transportation Agreement (or all the other Transportation Agreements) or from that provided pursuant to its CPCN.  

41. There is no evidence that, when used to provide service pursuant to the Permit, Applicant's vehicles are marked or decorated in a manner specific to or identified with the Permit or any particular contracting association.  There is no evidence that, when used to provide service pursuant to the Permit, Applicant's vehicles are equipped or specialized in a way specific to or identified with the Permit or any particular Transportation Agreement.  

42. There is no evidence that, when providing service pursuant to the Permit, Applicant's drivers are uniformed or dressed in a manner specific to or identified with the Permit or with any particular contracting association.  There is no evidence that, in order to provide service pursuant to the Permit, Applicant's drivers must possess special knowledge or expertise specific to or identified with the Permit or any particular contracting association.  

43. At present, Applicant does not require its drivers to inquire of a passenger who is boarding a bus or other vehicle operated pursuant to the Permit whether that person is authorized
 to ride the bus or vehicle.  At present, Applicant does not issue a card, does not issue a ticket, and does not use any other device or method to identify persons authorized to ride a bus or other vehicle operated pursuant to the Permit.  At present, any person may ride any vehicle on any of VSR's routes without interference from Applicant, its drivers, or its other employees.  

44. At present, Applicant and its employees (including drivers) do not differentiate between passengers who are using the transportation provided pursuant to the CPCN and those who are using the transportation provided pursuant to the Permit.  At present, Applicant and its employees (including drivers) do not use the various Transportation Agreements to differentiate among and between passengers who are using the transportation provided pursuant to the Permit.  

45. If the Application is granted, VSR will continue its current practices because, in its opinion, checking passengers to determine whether they are authorized to ride a vehicle operated pursuant to the Permit would be too cumbersome and too time-consuming a process and would engender negative reactions in the passengers, most of whom are guests and visitors.  It appears that, in Applicant's opinion, instituting a practice of checking passengers would be counter-productive and would harm its reputation as a visitor-friendly skiing and vacation area and, thus, its business.  

46. Aside from the fact that a person may obtain call-and-demand service by calling a telephone number and that a person who requests that service will be transported between any two locations within the service area of the Permit, there is little information in the record concerning Applicant's current operation of its call-and-demand service.  It appears that, if the Application is granted, the call-and-demand service -- like the scheduled service -- will not change from VSR's present practices.  

III. DISCUSSION AND CONCLUSIONS  
47. Applicant seeks to extend its Permit in order to provide service to the 46 townhome/condominium associations named in the Application.  To decide this case one must address two issues:  first, is the transportation service which Applicant proposes to offer common carriage or contract carriage; and, second, if the transportation service is contract carriage, has Applicant met its burden of "proving that the service it proposes to provide to potential customers is specialized and tailored to the potential customers' distinct needs."  Rule 4 Code of Colorado Regulations (CCR) 723-23-4.1.
  There are two additional considerations.  The Commission cannot grant or extend a permit for contract carriage "if in its judgment the proposed operation of any such contract carrier will impair the efficient public service of any authorized motor vehicle common carrier then adequately serving the same territory over the same general highway route."  Section 40-11-103(2), C.R.S.; Decision No. C02-0558 at 11.
  The Commission cannot grant or extend a permit for contract carriage "if as a result of the grant or extension, the contract carrier obtains ownership of duplicating or overlapping operating rights."  Rule 4 CCR 723-23-4.2.
  

48. In deciding this case, the ALJ is mindful of the following admonition:  

There is no question that [the Commission] must consider each application for contract carrier authority on its own merits.  It has never been the practice of this Commission to bootstrap an application for additional authority to an existing authority without considering the merits of the application, merely because it closely resembles the authority already granted.  To do so would contravene the constitutional and legislative charge of this Commission.  This is a policy we decline to adopt.  

Decision No. C02-0900 at 17.  

49. The ALJ finds that the proposed transportation service is common carriage and not contract carriage.  In addition, the ALJ finds that, assuming the proposed transportation service is contract carriage (which it is not), Applicant has not established that its potential customers have distinct transportation needs.  Further, the ALJ finds that, assuming contract carriage and assuming the existence of distinct transportation needs (which do not exist), the service VSR proposes to offer is not specialized and is not tailored to meet the customers' distinct transportation needs.
  Finally, the ALJ finds that, as to scheduled service, granting the Application would violate Rule 4 CCR 723-23-4.2.  As a result, the ALJ concludes that the Application should be, and will be, denied.  

A. Common carriage and contract carriage.  

50. Applicant seeks to extend the Permit which the Commission issued to Applicant pursuant to § 40-1-103(1), C.R.S.  In order to be granted,  

an application for a contract carrier permit must first establish that the service to be provided is within the definition of "contract carrier" pursuant to § 40-11-103(1), C.R.S.  …  We also agree that this creates a presumption that the proposed service is one for common carriage and the applicant must overcome that presumption by showing the proposed service is distinctly different or superior to that of the authorized common carrier.  

Decision No. C03-0104 at 10 (internal citations omitted).  These same principles apply to this Application for an extension of an existing permit.  

51. As to the portion of the proposed extension which would allow Applicant to provide call-and-demand service to the 46 contracting associations' owners, residents, guests, visitors, and employees, VSR has not established that the service it provides
 is contract carriage and not common carriage.  

52. In reaching this conclusion, the ALJ considered that, as  

the Colorado Supreme Court stated in Denver Cleanup Service, Inc. v. Public Utilities Commission, 561 P.2d 1252 (Colo. 1977), citing Ward Transport v. P.U.C., 151 Colo. 76, 376 P.2d 166 (1962), "… one of the fundamental distinctions between a contract carrier and a common carrier is that a contract carrier has an obligation only to his contract-customers and has no obligation to others desiring carriage.  In contrast, the common carrier must convey for all desiring its transportation."  [The evidence of record must] clearly demonstrate[] that [an applicant for a permit] does not "convey for all desiring its transportation."  

Decision No. C01-0727 at 24-25.  

53. As the evidence in this proceeding, including VSR's unrebutted and uncontradicted testimony, establishes, Applicant at present "convey[s] for all desiring its" (id.) call-and-demand transportation service in that it provides that service in response to telephone calls made by residents, guests, employees, and visitors within the Keystone resort area.  Applicant will continue to do so if the Application is granted.  Applicant has not demonstrated in this proceeding that the call-and-demand service it provides to the 46 named associations is contract carriage and not common carriage.  

54. The ALJ also considered that, in contract carriage, the shipper controls:  (a) who is transported;
 (b) when the transportation will occur;
 and (c) the transportation's point of origin or point of destination (or both).
  Further, the shipper and the carrier negotiate the price to be paid for the transportation.  Finally, the shipper establishes any special conditions or auxiliary services required for the contract carriage transportation.
  

In this case, however, none of these indicia is present.  The call-and-demand service is made available indiscriminately to anyone who calls a specified telephone number.  Any one of literally thousands of persons may place a call and receive the service.  The contracting associations, who are the shippers, have no control over arrangements for transportation for a resident, guest, employee, or visitor.
  In addition, on a trip-by-trip basis and because it does not place the request for transportation, a contracting association has little or no role in establishing when or to whom the service is provided; has virtually no role in ordering the service; and has no role in establishing either the point of origin or the point of destination for the transportation.  Further, with respect to the service as a whole (rather than on a trip-by-trip basis), a contracting association has little or no say in when (whether by time of year or by hours of operation each day) the call-and-demand service is offered.  Applicant, who is the carrier, makes this determination.  Moreover, Applicant provides no special or auxiliary services to the contracting associations.  The principal terms of the Transportation Agreements are established by Applicant alone, are printed, and are uniform for all agreements.  Applicant did not testify concerning any special or auxiliary services it provides, and Hearing Exhibit No. 8 (letters of support) mentions none.  Finally, the contracting association and the carrier (that is, VSR) do not negotiate the price of the service to be provided.  Applicant dictates the price of the contract 

55. transportation.  See, e.g., Hearing Exhibit No. 9 at 1 (printed portion of Transportation Agreement in which Applicant established the price and the typed portion of that same document in which the contracting association objected to having to pay the stated price).
  

56. In short, that which establishes the existence of contract carriage is missing here.  Applicant in this case did not overcome the presumption of common carriage.
  

57. Turning to the portion of the proposed Permit extension which would allow Applicant to provide scheduled service to the 46 contracting associations' owners, residents, guests, visitors, and employees, VSR has not met its initial burden of establishing the existence of distinctly different or superior service to that which it provides pursuant to its CPCN authority.  Thus, Applicant did not overcome the presumption of common carriage.  

58. In reaching this conclusion, the ALJ considered the factors discussed above and, for the reasons discussed above in ¶ 55, reached the same determinations.  In addition, the ALJ considered whether Applicant provides dedicated, exclusive service
 to the contracting associations and concluded that it does not.  Applicant uses the same vehicles, the same drivers, the same routes, and the same schedules for all scheduled service whether provided pursuant to its CPCN or provided pursuant to its Transportation Agreements and Permit.  Applicant does not provide differentiated scheduled service for each of its many Transportation Agreements.  Finally, while it is possible that some of the contracting associations may be located outside the service area of the CPCN, there is no evidence identifying those associations.  As a result, this analysis applies to all 46 contracting associations.  

59. In short, that which establishes the existence of distinctly different or superior service is missing here.  Applicant in this case has not overcome the presumption of common carriage.
  

60. Third, as a general matter with respect to the entire Application, the sheer number of contracting shippers
 precludes a finding that Applicant provides contract carriage.  To maintain the differentiation between common carriage and contract carriage, the Commission should establish an upper limit on the total number of shippers with which a carrier can contract under a single Permit.  Absent such a limitation, a carrier can avoid common carrier status by the simple expedient of contracting with an endless number of shippers.
  This clearly defeats both the purpose underlying articles 10 and 11 of title 40, C.R.S., and the creation of the two types of carriers (i.e., common and contract) and the intent of the Colorado General Assembly in enacting those statutes.  See, e.g., McKay, 104 Colo. at 406-13, 91 P.2d at ___ (discussing history and purpose of regulation of common carriers and of contract carriers).  

61. Insofar as the ALJ can determine, the Commission has not had occasion to determine whether there should be an upper limit on the total number of shippers with which a carrier can contract under a single Permit.  To maintain the distinction between common and contract carriage, the principle that there is an upper limit on the number of shippers with which a contract carrier can contract under one Permit is adopted here.  In this case, however, there is no need to determine or to establish the upper limit number because the number of contracting shippers under Applicant's Permit (that is, at least 64 if the Application is granted) is per se too high a number of contracting shippers, particularly under the circumstances of this case.  

62. For the foregoing reasons, Applicant has not overcome the presumption that the proposed service is common carriage.  As a result, the Application for extension of Permit No. B-9862 will be denied.  

B. Specialized and tailored service to meet distinct needs.  

63. Had Applicant established that the service is contract carriage (which Applicant failed to do), the Application would nonetheless be denied because VSR did not prove the existence of the shippers' distinct needs.  Rule 4 CCR 723-23-4.1.1.  

64. As to the call and demand service, Hearing Exhibit No. 8 (letters of support) addresses only a purported need for scheduled service and provides no support for the call and demand service.  To the extent that Applicant witness Breslin may have testified that one or more contracting associations told him (or others) that they have a need for call and demand service, the testimony was hearsay.  The ALJ gave this hearsay testimony no weight because the hearsay testimony is neither reliable nor trustworthy when assessed in light of the factors enumerated in Industrial Claim Appeals Office v. Flower Stop Marketing Corporation, 782 P.2d 13, 18 (Colo. 1989).
  There is no credible evidence in the record that any of the contracting associations has any need -- let alone a distinct need -- for call and demand service.  Thus, Applicant failed to meet its burden of proof with respect to this portion of the Application.  The Application for extension of Permit No. B-9862 to provide call and demand service will be denied.  

65. As to the scheduled service, for the reasons discussed in ¶ 64 above, the only credible evidence concerning the contracting associations' need is Hearing Exhibit No. 8 (letters of support).  This evidence does not establish a distinct need for scheduled transportation service.  First, the stated need is limited to transportation to and from two locations:  Keystone Mountain and the Keystone Lodge and Conference Center.  The letters of support do not address transportation to any other location(s) and so do not support the much wider extension of the Permit sought by Applicant.
  Second, the letters are insufficient in that they do not identify the precise need each association has for the service.  Third, the letters do not explain why or how existing scheduled service provided pursuant to VSR's CPCN is inadequate to meet the needs of the contracting associations within the territory served by that CPCN.  There is no credible evidence in the record that any of the contracting associations has any need -- let alone a distinct need -- for scheduled service.  Thus, Applicant failed to meet its burden of proof with respect to this portion of the Application.  The Application for extension of Permit No. B-9862 to provide scheduled service will be denied.  

66. Had Applicant established that the service is contract carriage (which it did not) and proved the existence of the associations' distinct needs (which it did not), the Application would nonetheless be denied because VSR did not prove "that the service it proposes to provide to … customers is specialized and tailored to the … customers' distinct needs."  Rule 4 CCR 723-23-4.1.1.  

67. As to the call and demand service, the same reasons and factors discussed above with respect to common carriage and contract carriage support the determination that this service is not specialized or tailored.  In addition, given the absence of any information about the distinct needs which a contracting association has for call and demand service, it is impossible to determine whether the service Applicant provides is specialized and tailored to meet those needs.  

68. As to the scheduled service, the same reasons and factors discussed above with respect to common carriage and contract carriage support the determination that this service is not specialized or tailored.  In addition, the scheduled service provided pursuant to the Permit is identical to the scheduled service provided pursuant to the CPCN.  This proves that there is no need for the requested extension of the Permit because the existing scheduled service is sufficient.  Further, Applicant has no "restrictions and enforcement mechanisms … in place to restrict the passengers who ride under [the Transportation Agreements]."  Decision No. C03-0104 at 9-10.  This is an additional indication of the absence of any specialized or tailored service.  Moreover, as discussed above, the locations of the contracting associations are unknown; and so one cannot determine which are located within the CPCN service territory and which are located outside that service territory.  As a result, one cannot determine which (if any) association is not served adequately by the scheduled service provided pursuant to the CPCN because it is not located within the CPCN service area.  Finally, the paucity of information about the distinct needs which a contracting association may have for scheduled service makes it difficult, if not impossible, to determine whether the service Applicant provides is specialized and tailored to meet the contracting association's needs.  

69. For the foregoing reasons, Applicant has not met its burden of proof as stated in Rule 4 CCR 723-23-4.1.1.  As a result, the Application for extension of Permit No. B-9862 will be denied.  

C. Rule 4 CCR 723-23-4.2.  

70. With respect to the scheduled service, there is an additional reason to deny the Application:  Rule 4 CCR 723-23-4.2.  As pertinent here, that Rule states that no Permit shall  

be granted or extended if as a result of the grant or extension, the contract carrier obtains ownership of duplicating or overlapping operating rights.  The term operating rights applies to both common carrier certificates and contract carrier permits.  For purposes of this rule …, overlap and duplication exist when transportation in the same type of service is authorized between the same points under two or more separate operating rights which are owned … by the same contract carrier.  

71. In the present case, Applicant owns both a CPCN and a Permit to provide scheduled service.  Pursuant to its CPCN, VSR provides scheduled service "between all points located with a three-mile radius of the intersection of U.S. Highway 6 and West Keystone Road, in Summit County, Colorado."  Hearing Exhibit No. 1 at 1 (emphasis supplied).  Pursuant to its Permit, VSR provides "transportation of passengers and their baggage between all points located with a five-mile radius of the intersection of U.S. Highway 6 and West Keystone Road, in Summit County, Colorado."  Hearing Exhibit No. 11 at 2 (emphasis supplied).  

72. There is an obvious overlap of geographic territory within the three-mile radius of the intersection of U.S. Highway 6 and West Keystone Road.  In addition, under its two authorities Applicant provides the same service (that is, scheduled service) within that area.  Thus, the cited Rule precludes granting the requested extension of the Permit with respect to the scheduled service.  

73. The fact that, notwithstanding this overlap in operating rights, the Commission has granted extensions of the Permit in the recent past is irrelevant here.  Each application is considered individually and on its own merits.  Decision No. C02-0900 at 17.  

74. In view of the clear language of Rule 4 CCR 723-23-4.2
 prohibiting overlapping operating rights and of the fact that granting the Application would create such a prohibited overlap, the Application will be denied insofar as it seeks authority to provide scheduled service which overlaps Applicant's existing CPCN authority to provide scheduled service.  

IV. ORDER  
A. The Commission Orders That:  
1. The Verified Application for an Extension of Contract Carrier Permit Number B-9862 is denied.  

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  Mr. Suwinski did not follow the requirements of Colo.R.Civ.P. 45(c) and of Colo.R.Civ.P. 4(h), made applicable to Commission-issued subpoenas by Rule 4 Code of Colorado Regulations 723-1-85(b).  The ALJ determined that service was defective and thus did not address the other basis for the motion to quash.  


�  Since the hearing in this matter, the Commission has extended further the authority granted by Permit No. B-9862.  As extended pursuant to Decision No. R05-0586, Applicant now has authority to provide transportation of "passengers and their baggage between all points located within a five-mile radius of the intersection of U.S. Highway 6 and West Keystone Road, in Summit County, Colorado."  Id. at 4 (Item II).  This Item is restricted to providing transportation services for a total of 49 named contracting parties.  Id. at 5-6 (Restrictions on Item II).  This number includes the 18 contracting parties named in Decision No. R05-0263 and an additional 31 contracting parties (both entities, including businesses and a condominium association, and individuals).  The ALJ notes this fact because an extension of VSR's Permit No. B-9862 authority granted in this docket would extend the permit as it exists on the date of the extension, which includes those 49 named contracting parties.  Because the Application is denied on facts and grounds which did not include the extension granted by Decision No. R05-0586 (which is not part of the evidentiary record in this matter), the ALJ did not reopen the evidentiary record to give parties an opportunity to comment on the impact, if any, of Decision No. R05-0586 on the Application at issue in this proceeding.  See § 40-6-113(6), C.R.S., see also §§ 24-4-105(8) and 105(14), C.R.S.  Cf. Colorado Energy Advocacy Office v. Public Service Company of Colorado, 704 P.2d 298, 304-05 (Colo. 1985) (Commission must give parties notice of, and opportunity to comment on, facts on which the Commission relies when those facts are determined by the Commission as a result of its own investigation).  


�  Applicant plans to sign a Transportation Agreement with the remaining seven entities.  The agreement will be the same printed form as that signed by the other contracting parties and discussed in this Decision.  Included in the 39 associations which have signed Transportation Agreements are the 14 members of the Keystone Neighbourhood Company, discussed infra.  


�  Gateway Condominium Association is not one of the named contracting associations in this Application.  Applicant witness Breslin testified that the Transportation Agreement signed by that association (Hearing Exhibit No. 9) is the same printed Transportation Agreement form as that signed by anyone who contracts with Applicant for contract carriage.  Thus, Hearing Exhibit No. 9 is identical to the printed portion of the Transportation Agreements entered into by Applicant and the contracting associations in this proceeding.  


�  As used in this Decision, and based on the testimony of VSR witness Breslin, the terms "guest" and "guests" include a person who rents a condominium or town home located within the 46 contracting associations and persons (e.g., family members, friends) who stay with a renter in the rented unit.  These rentals may be short-term (e.g., a week during ski season) or long-term (e.g., a lease of several months' duration).  


�  Unavailability of scheduled service clearly includes the hours during which scheduled transportation is not running.  The record is unclear whether call-and-demand service is available for locations not served by scheduled service and whether call-and-demand service is available when scheduled service is running but is inconvenient.  


�  Applicant provides the telephone number to call to arrange for call-and-demand service.  


�  Examples of these parameters are point of origin, point of destination, and hours of operation.  


�  As discussed in note 2, supra, this number would be larger by 31 if one considered the Permit extension granted in Decision No. R05-0582.  


�  The 14 associations are listed in Hearing Exhibit No. 8 at 3.  


�  The Company's 14 association members are also members of the Keystone Owners' Association.  


�  The Company's 945 units appear to be included within the Owners' Association's 2161 units; thus, this Decision uses 2161 as the number of units.  If the Company's units are not included within the Owners' Association's number of units, the total number of units which would be served if the Application is granted is 3106.  


�  Authorized, as used here, includes both ways in which one can have authority to use transportation provided under the Permit:  (a) being a contracting association's owner, resident, guest, employee, or visitor; and (b) being an individual who has entered into a Transportation Agreement.  


�  Accord Denver Cleanup Service, Inc. v. Public Utilities Commission, 192 Colo. 537, 541, 561 P.2d 1252, 1254 (1977).  


�  Applicant owns the only CPCN which might be affected if the Application is granted.  No evidence on the issue of impairment was presented.  


�  See, e.g., McKay v. Public Utilities Commission, 104 Colo. 402, 422-23, 91 P.2d 965, ___ (1939) ("That a motor vehicle carrier cannot at the same time be both a private [i.e., contract] carrier and a common carrier is now generally conceded.  One cannot devote his property to a public use by utilizing one part of a [vehicle] for common-carrier service and another part of the same [vehicle] for private-carrier service.").  


�  In light of these determinations, the ALJ does not reach and will not address the objections and arguments made by the Intervenors.  


�  Applicant now provides service to the 46 contracting associations pursuant to a temporary extension of the Permit granted by the Commission.  Decisions No. C05-0460 and No. C04-1368.  Applicant testified that it will not change its existing practices if the Application for permanent extension of the Permit is granted.  As a result, this Decision uses the present tense to describe or to discuss VSR's practices as they now exist and as they would exist if the Application were granted.  


�  See, e.g., Decisions No. C03-0104 at 9-10; No. C02-0900 at 7-8, 19, 22-24; No. C01-0727 at 15; No. R97-0853 at 4, 6.  


�  See, e.g., Ace West Trucking, Inc. v. Public Utilities Commission, 788 P.2d 755, 760 (Colo. 1990) ("'A contract carrier generally furnishes transportation services for pay at the convenience of, and subject to a satisfactory agreement with its customer,'" quoting Regular Route Common Carrier Conference v. Public Utilities Commission, 761 P.2d 737, 740 (Colo. 1988) (emphasis supplied.)).  


�  See, e.g., Decisions No. C03-0104 at 9-10; No. C02-0900; No. R97-0853 at 3-4, 6.  


�  See, e.g., Decisions No. C03-0104 at 9-10; No. C02-0900 at 7, 19, 23-25; No. C02-0558 at 12-13 (aff'g Decision No. R02-0136); No. C01-0727 at 5-6, 8, 23; No. R99-0613 at 4-5; No. C99-0366 at 3-4; No. R95-0268 at 6; No. C92-0989 at 9.  


�  As to this point, it appears that Applicant receives almost no calls for transportation directly from a contracting association.  It appears that most, if not all, of the call and demand transportation is arranged directly with VSR by the individual resident, guest, employee, or visitor who desires the transportation.  


�  The testimony of Mr. Seegers is to the same effect.  


�  Having made this determination, it is unnecessary to reach the issue of whether granting the requested extension of the Permit as to call-and-demand service would "impair the efficient public service of any authorized motor vehicle common carrier then adequately serving the same territory over the same general highway route."  Section 40-11-103(2), C.R.S.; Decision No. C02-0558 at 11.  See note 15, supra.  In addition, because the CPCN does not contain authority to offer call-and-demand service, Rule 4 CCR 723-23-4.2 is not implicated.  


�  See, e.g., Decisions No. C03-0104 at 9-10; No. C02-0900 at 7, 19, 23-24; No. C01-0727 at 8, 12-13, 23; No. C99-0366.  


�  Having made this determination, it is unnecessary to reach the issue of whether granting the requested extension of the Permit as to scheduled service would "impair the efficient public service of any authorized motor vehicle common carrier then adequately serving the same territory over the same general highway route."  Section 40-11-103(2), C.R.S.; Decision No. C02-0558 at 11.  See note 15, supra.  


�  There are 46 contracting associations in this case.  These are in addition to the contracting parties to which transportation is provided under the Permit as already extended.  See note 2, supra.  


�  As early as 1939 the Colorado Supreme Court identified this issue and explained its significance, stating:  





[The contract carrier's] theory seems to be that if a shipper agrees to be his customer and [the contract carrier] agrees to haul for the customer, regardless of the volume or number of shippers, that constitutes being a [contract] carrier.  This is wholly fallacious.  One of the express legislative intents in regulating [contract] carriers was to prevent that kind of manipulation.  To permit such [contract]-carrier operation would successfully undermine all common-carrier activities.  Being unable to show a public convenience and necessity, by obtaining a certificate as a common carrier, a [contract] carrier, under the guise of … a permit, and without assuming any of the liabilities and responsibilities, would take all of the remunerative traffic from the common carrier and leave the latter to accept what remained.  


McKay, 104 Colo. at 416, 91 P.2d at ____.  


�  Although the "factors should not be interpreted as a mandatory checklist" (Flower Stop Marketing Corporation, 782 P.2d at 18), the ALJ considered the following five factors in making her determination:  The statement of need was not written and signed by the out of court declarant.  The statement of need was not sworn to by the out of court declarant.  There is no independent corroboration of the statement of need.  The VSR witness providing the hearsay testimony on need has an obvious bias.  Although proving the existence of distinct need is a necessary element of its case, Applicant did not call a representative of any of the 46 contracting associations to testify concerning need and did not explain that failure.  


�  VSR seeks an extension of the Permit to provide service to all the locations/stops shown on Hearing Exhibit No. 10 (Keystone Daily Bus Schedule) or similar locations/stops in future years.  


�  As discussed in note 16 above, this Rule has its genesis in the McKay decision.  
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