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I. statement

1. The captioned application of the E-470 Public Highway Authority (E-470) was filed with the Colorado Public Utilities Commission (Commission) on May 3, 2005 (Application).  

2. On May 5, 2005, the Commission issued its Notice of Application Filed (Notice).

3. On June 2, 2005, the Union Pacific Railroad Company (UPRR) filed both an Entry of Appearance and Notice of Intervention in this docket as well as a Motion to Dismiss.

4. As grounds in support of its Motion to Dismiss, UPRR stated that the signatory for the E-470’s application is not an attorney licensed to practice law in the State of Colorado, as is required by Commission Rule 21 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.

5. On June 2, 2005, E-470 filed an Entry of Appearance by counsel in this docket.  Counsel stated that he had conferred with UPRR Counsel and was informed that UPRR would withdraw its Motion to Dismiss upon the filing and service of the Entry of Appearance.

6. On June 13, 2005, UPRR filed its Withdrawal of Motion to Dismiss.

7. Now, being fully advised in the matter, the undersigned Administrative Law Judge (ALJ) grants the withdrawal of the motion to dismiss.

8. On June 16, 2005, the Commission deemed this matter complete and referred it to an ALJ for determination of its merits, including the status of the final contract between the parties for construction and maintenance of the subject crossing.
  See, Decision No. C05-0747.  The Commission also set this matter for hearing on September 26, 2005, directed that the ALJ dispose of the Entry’s of Appearance, Notices of Intervention, and motions, and establish a procedural schedule for the filing of exhibit and witness lists and any pre-filed testimony.

9. No Commission order will issue as to the entry of appearance and notice of intervention by right filed by UPRR.  See Rule 64, 4 CCR 723-1.

10. Rule 21, 4 CCR 723-1 sets forth the requirements for appearances by attorneys: 

(a)
Representation by Attorney.  A party to a proceeding, other than an individual appearing in accordance with subsection (b) of this section, may be represented only by an attorney at law, currently in good standing before the Supreme Court of the State of Colorado…

(b)
Participation by Non-Attorneys (1) Pro se Representation.  An individual who is a party to a Commission proceeding and who wishes to appear pro se may represent only his individual interest in the proceeding.

11. Edward DeLozier, as Executive Director of the E-470 Public Highway Authority, signed the Application.  Mr. DeLozier is acting in his role as Executive Director, not for his own personal interests.  

12. The Commission acknowledges the entry of appearance filed by Icenogle, Norton, Smith & Blieszner, P.C. on behalf of the Applicant, E-470.

13. Any actions taken or pleadings filed by the corporation before it acquires counsel may be stricken or held a nullity.  Woodford Mfg. Co. v. A.O.Q., Inc., 772 P.2d 652, 654 (Colo. App. 1988).  However, E-470 has now acquired counsel and UPRR has withdrawn its motion to dismiss.  The ALJ will not nullify any action taken by E-470 prior to it acquiring counsel and will set a procedural schedule in the docket.

14. In furtherance of the above, the deadlines for the submission of witness lists and exhibits set forth in the Notice may be disregarded and the procedural schedule adopted by the Order that follows will apply to this proceeding.

II. order

A. It Is Ordered That:

1. The Withdrawal of Motion to Dismiss filed by Union Pacific Railroad Company is granted.

2. The E-470 Public Highway Authority shall file three copies of its list of witnesses and exhibits and shall serve all other parties with a copy of the same on or before September 6, 2005.

3. The Union Pacific Railroad Company shall file three copies of its list of witnesses and exhibits and shall each serve all other parties with a copy of the same on or before September 16, 2005.

4. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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� At present, the Commission’s file in this matter does not contain an agreement covering the construction, operation, and maintenance of the proposed crossing as required by 4 CCR 723-1-51(d)(1).  It is anticipated that any stipulation between the parties designed to resolve this matter will include such an agreement.  In the absence of such a stipulation, these issues will be resolved at hearing.  


� This application may be eligible for processing under the Commission’s modified, no-hearing procedure in the event it becomes uncontested (either through a stipulated agreement by the parties resolving all material issues or otherwise) prior to hearing.  See, § 40-6-109(5), C.R.S., and 4 CCR 723-1-24.
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