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I. STATEMENT

1. This docket concerns the Application by the Colorado Department of Transportation (CDOT) for authority to install new flashing light signals and automatic gate arms at the crossing of the Kyle Railroad Company (Kyle Railroad) tracks at U.S. Highway 385 and Marble Avenue, and to upgrade circuitry at the crossing of the Kyle Railroad tracks at 15th Street, in the City of Burlington, Colorado (Application).  CDOT filed the Application on June 3, 2004.  

2. The Commission gave public notice of the Application in a Notice of Application Filed (Notice).  See Notice dated July 1, 2004.  The Notice, inter alia, established a 30-day intervention period.  On this same date, the Commission gave notice of the Application to all interested parties, including the adjacent property owners, in accordance with § 40-6-108(2), C.R.S.  

By Decision No. C04-1172 (Mailed date of October 8, 2004), the Commission deemed the Application complete, found that it has jurisdiction in this matter, and referred the case to an Administrative Law Judge (ALJ).  The Commission provided this guidance:  Referral to the ALJ was “for determination of [the Application’s] merits, including the status of the final contract between the parties for construction and maintenance of the crossing” (id. at ¶ I.A.7).  In addition, the Commission set a hearing on March 14, 2005 and directed the ALJ to “establish a procedural schedule for the filing of exhibits and witness lists and any pre-filed testimony”  Id. at ¶ II.A.2 and ¶ II.A.3, respectively.

3. By Decision No. R04-1420-I (Mailed Date of December 2, 2004), ALJ Dale E. Isley established a procedural schedule in this docket and notified CDOT that this application may be eligible for processing under the Commission’s modified, no-hearing procedure in the event an agreement covering the construction, operation, and maintenance of the subject crossing is filed.

4. On February 28, 2005, CDOT filed its Motion to Vacate the hearing set in this matter.  As grounds for the motion, CDOT stated that it was still attempting to finalize federal funding for the construction proposed in the Application.

5. By Decision No. R05-0247-I (Mailed Date of March 1, 2005), ALJ Anthony M. Marquez granted the motion, vacated the hearing set in this docket, and established further procedures.  CDOT was again notified that the ALJ may be able to rule on the Application without a hearing, upon filing of all necessary documents.  See Decision No. R04-1420-I (Mailed Date of December 2, 2004).

On June 2, 2005, CDOT filed a copy of the fully executed Contract for Upgrading Highway/Railroad Grade Crossing Warning Devices Under Federal Section 130 Program, dated May 31, 2005 (Contract), between CDOT and Kyle Railroad, pertaining to the construction, operation, and maintenance of the subject railroad crossing as well as funding for the construction proposed in the Application.  CDOT requests that the Commission accept the Contract as a late-filed exhibit to the Application.  This request states good cause and will be granted.  The Contract will be accepted as a late-filed exhibit to the Application.

6. The Application being uncontested, it may now be processed under the modified procedure, pursuant to § 40-6-109(5), C.R.S., and Rule 4 Code of Colorado Regulations 723-1-24, without a formal hearing.  

7. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.  

II. FINDINGS AND CONCLUSIONS
8. The Commission has jurisdiction in this matter pursuant to § 40-4-106(2)(a) and § 40-4-106(3)(a), C.R.S.  

There is no intervention in opposition to the Application.  The Application is uncontested and unopposed.  

The purpose of this Application is to secure Commission approval to remove existing flashing light poles, improve the crossing surface, and install constant warning circuits, new flashing lights, and gates at highway milepost 189.27 on US 385 (8th Street and Marble Avenue) at the tracks of the Kyle Railroad, National Inventory Crossing (NIC) No. 594-712R, at Kyle Railroad milepost 453.25, City of Burlington, Kit Carson County, Colorado.  The Application also includes related circuitry at 15th Street, NIC No. 594-713X, Kyle Railroad milepost 453.82, City of Burlington, Kit Carson County, that must be upgraded for the new circuitry and accessories for the crossing equipment on US 385 to work properly.

The average daily vehicular traffic count at the existing crossing was 1,825 in 2004 and is anticipated to be 2,300 in 2024.  There are approximately two train movements per day, three days per week, at the crossing with a maximum speed of 15 miles per hour.

Design and installation of the project will conform to the American Railway Engineering and Maintenance-of-Way Association Manual, the Manual on Uniform Traffic Control Devices for Streets and Highways (MUTCD), and Commission regulations.

9. Applicant will provide 100 percent of project construction costs.  The work to be done pursuant to the Application and the expenses therefor will be paid in accordance with the appropriate rules and regulations of the Federal Government and are covered by an Agreement by and between CDOT and Kyle Railroad dated May 31, 2005.  Kyle Railroad will install the new grade crossing warning equipment and related circuitry.  The total budgeted cost of the project is $304,197.52; Federal funds are 100 percent of that amount.  CDOT may also allocate more funds available on the Contract, upon approval of the State Controller, in accordance with the Contract.

Upon completion of the project, maintenance of the roadway approaches of US 385 to the crossing will be the responsibility of CDOT.  CDOT shall also maintain advance warning signs and pavement markings.  

Upon completion of the project, Kyle Railroad shall operate, maintain, repair, and keep its roadbed, track and appurtenances, including the proposed railroad grade crossing warning devices, in a proper working condition.

CDOT will be responsible for the construction zone traffic control during the period of construction to upgrade the equipment, and will apply pavement markings conforming to MUTCD requirements.

All exhibits, specifications, and plans (including the Contract filed as a late-filed exhibit) are complete, accurate, and meet Commission requirements.

10. The Application, as supplemented on June 2, 2005, should be, and will be, granted.  

The public safety, convenience, and necessity require, and will be served by, the granting of this application.

11. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

III. ORDER
A. The Commission Orders That:

1. The fully executed Contract for Upgrading Highway/Railroad Grade Crossing Warning Devices under Federal Section 130 Program dated May 31, 2005, submitted as a late-filed exhibit to the Application, is accepted.

2. The Application of Colorado Department of Transportation filed on June 3, 2004, as supplemented on June 2, 2005, is granted. 

3. The Colorado Department of Transportation is authorized and directed to remove the existing flashing light poles and install grade crossing warning device improvements at highway milepost 189.27 on US 385 (8th Street and Marble Avenue) at the tracks of Kyle Railroad Company, National Inventory Crossing No. 594-712R, at Kyle Railroad Company milepost 453.25, City of Burlington, Kit Carson County, Colorado, consisting of mast-mounted LED flashing light signals, automatic gate arms, bells, motion detector circuitry on the main and house tracks, and ring 10 island circuit on the passing track in a new cabin.  Further, the Colorado Department of Transportation is authorized and directed to improve the surface on US 385 and the tracks with concrete pads and new concrete, and new asphalt between tracks.  The proposed grade crossing warning device improvements are in the City of Burlington, Kit Carson County, Colorado and Kyle Railroad Company tracks at Kyle Railroad Company milepost 453.25, National Inventory Crossing No. 594-712R, as provided in the final Colorado Department of Transportation Form No. 463 incorporated by reference into the Contract.  This authorization includes related improvements to the circuitry at 15th Street, including installation of motion detector circuitry with new batteries and rectifier in the existing instrument case, at National Inventory Crossing No. 594-713X, Kyle Railroad Company milepost 453.82, City of Burlington, Kit Carson County, which must be upgraded for the new circuitry and accessories for the crossing equipment on US 385 to work properly.

4. Installation of the warning devices authorized in Ordering Paragraphs 2 and 3 above shall be in accordance with the plans, specifications, and exhibits submitted in this application and hereby approved.

5. The installation, operation, and maintenance of the crossing warning devices shall comply with the agreement dated May 31, 2005, by and between the Colorado Department of Transportation and the Kyle Railroad Company.

6. The total actual cost of labor and material required for installation of the grade crossing warning devices shall be paid in accordance with the agreement dated May 31, 2005, by and between the Colorado Department of Transportation and the Kyle Railroad Company.

7. The Kyle Railroad Company shall maintain the warning devices at its own expense for the life of the crossing so protected.

8. Following completion of the installation of the grade crossing warning devices ordered herein, the Colorado Department of Transportation shall file written notice with the Commission within ten days of the initial operation of the warning devices.

9. If the installation authorized in Ordering Paragraph Nos. 2 and 3 above has not been completed within nine months of the effective date of this Order, the Colorado Department of Transportation shall file with the Commission:

a.
A status report of the project, including a projected schedule to complete the project; and

b.
A progress report each month after the status report is filed, until the installation is completed. 

10. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

11. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

12. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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