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I. statement  

1. On March 1, 2004, the Town of Castle Rock (Castle Rock, Town, or Applicant) filed an application for a Commission order authorizing the construction of the widening of Fifth Street in Castle Rock at the existing crossing of Union Pacific Railroad Company (Application).  Applicant filed a supplement to the Application on March 26, 2004.  The Application commenced this proceeding.  

2. In accordance with § 40-6-108(2), C.R.S., the Commission gave notice of the Application, together with a copy of the Application, to all interested parties, including adjacent property owners.  Notice of Application Filed, dated and mailed March 30, 2004.  

3. On April 28, 2004, Union Pacific Railroad Company (UPRR) intervened of right.  

4. On May 3, 2004, the Burlington Northern and Santa Fe Railway Company (BNSF) filed a Motion to Intervene.  Accompanying that filing was an entry of Appearance and Notice of Intervention.  By Decision No. C04-0568, the Commission granted that intervention.  

5. The only parties in this matter are Applicant, UPRR, and BNSF.  

6. By Decision No. C04-1168, the Commission deemed the Application complete and referred this matter to an Administrative Law Judge (ALJ).  The Commission provided this specific guidance:  Referral to the ALJ was “for determination of [the Application’s] merits, including the status of the final contract between the parties for construction and maintenance of the crossing” (id. at ¶ I.A.8).  In addition, the Commission directed to the ALJ to “establish a procedural schedule for the filing of exhibits and witness lists and any pre-filed testimony.”  Id. at ¶ II.A.3.  

7. The ALJ established a procedural schedule.  Decision No. R04-1227-I.  

8. On March 2, 2005, Applicant filed a Motion for Permission to File Amended Application and to Determine and Approve Application under Noncontested-Unopposed Proceedings on the Commission's Modified Procedure Docket (CR Motion).  Appended to the filing was an Amended Application.  In the CR Motion, Applicant represented that UPRR had no objection to the granting of the CR Motion.  

9. Review of the certificate of service appended to the filing revealed that the CR Motion had not been served on BNSF.  Consequently, ALJ Marquez
 ordered Applicant to serve the CR Motion and the Amended Application on BNSF.  Decision No. R05-0272-I.  

10. On March 7, 2005, Applicant served the CR Motion and the Amended Application on BNSF.  BNSF did not file a response.  

11. Review of the CR Motion establishes that it states good cause.  The CR Motion is unopposed, and no party will be prejudiced by granting the CR Motion.  The CR Motion will be granted, and the Commission will permit Applicant to file its Amended Application.  In addition, the Amended Application will be the application considered by the Commission in this proceeding.  

12. On March 8, 2005, UPRR filed a Motion for Withdrawal of Objections (UPRR Motion).  In that filing UPRR states that it is withdrawing its objection to the application provided the Amended Application is the application which the Commission considers and approves.  No party filed a response to the UPRR Motion, which is thus unopposed.  Review of the UPRR Motion establishes that the UPRR Motion states good cause.  As the UPRR Motion is unopposed, no party will be prejudiced by granting the UPRR Motion.  The UPRR Motion will be granted, and the objections of UPRR will be withdrawn.  

13. BNSF did not object to the granting of the CR Motion; thus, it appears that BNSF has no objection to the Amended Application.  UPRR has withdrawn its objections to the Amended Application.  The Motion to Determine and Approve Application under Noncontested-Unopposed Proceedings on the Commission's Modified Procedure Docket states good cause and will be granted.  

14. The Amended Application is uncontested and unopposed.  Pursuant to § 40-6-109(5), C.R.S., and Rule 4 Code of Colorado Regulations 723-1-24, the uncontested and unopposed Amended Application may be considered under the modified procedure, without a formal hearing.  

15. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.  

II. FINDINGS AND CONCLUSIONS  
16. Applicant is a governmental entity and is authorized to construct, to maintain, and to operate public roads within the Town.  

17. Intervenor UPRR is a railroad company which operates in Colorado, which owns the track at the crossing in issue in this proceeding, and which operates trains on the track at the crossing in issue in this proceeding.  

18. Intervenor BNSF is a railway company which operates in Colorado and which operates trains on the track at the crossing in issue in this proceeding.  

19. No party which intervened in this proceeding opposes or contests the Amended Application.  

20. The crossing is located in Douglas County, State of Colorado and crosses Fifth Street in Castle Rock, Colorado.  Fifth Street is an east-west roadway which crosses the UPRR tracks at-grade.  

21. An average of approximately 40 trains per day traverse the at-grade crossing.  Approximately 25 are UPRR trains, and approximately 15 are BNSF trains.  

22. The Fifth Street crossing is located slightly west of the intersection of Fifth Street and Front Street.  The Fifth Street/Front Street intersection  

includes one through lane in the westbound and eastbound directions of Fifth Street and one left turn lane for eastbound traffic turning northbound on Front Street.  The Fifth Street/Front Street intersection is currently signalized by the Town; this traffic signalization frequently results in traffic queues on Fifth Street extending west from the traffic signals across the UPRR crossing.  The Fifth Street/Front Street traffic signal is controlled by Town preemption equipment.  The traffic signal responds to a signal from the UPRR of an approaching train.  When a train approaches the crossing, the traffic signal phasing operates in a prescribed sequence, set by the Town, that is coordinated with the Railroad's crossing gates.  

Application at 2.  

23. At the time of the original Application, the average daily traffic volume at the Fifth Street crossing was approximately 16,000 vehicles.  A grade separation on Front Street has been completed since the original Application was filed, and this grade separation has reduced the traffic volumes at the Fifth Street crossing.  With the grade separation and assuming the improvements described in the Amended Application, the average daily traffic volume at the Fifth Street crossing is estimated at approximately 11,600 vehicles.  With the grade separation and assuming the improvements described in the Amended Application, by 2020 the average daily traffic volume at the Fifth Street crossing is estimated at approximately 16,600 vehicles.  

24. Applicant describes the project, and the safety reasons underlying the project, as follows:  

The Town proposes to eliminate the south leg of the Fifth Street/Front Street Intersection.  The result will be a "T" configuration of the intersection.  

The Town will eliminate almost all of the traffic signal hardware at the Fifth Street/Front Street Intersection.  As a result, the intersection will operate as a stop-controlled intersection, with east-west traffic movements along Fifth Street having the right-of-way.  Eastbound motorists on Fifth Street will no longer be required to stop at the traffic signal, thereby reducing the risk of an eastbound vehicle on Fifth Street being stopped on the UPRR track.  The east-bound to north-bound left turn from Fifth Street to Front Street will be eliminated.  

A traffic signal pole will be set on a new traffic island, with traffic signal heads for westbound traffic being placed on the pole and mast arm.  The traffic signal will flash yellow during normal conditions.  When an approaching train is detected, the flashing yellow operation will change to solid yellow, then solid red.  This operation is planned to provide extra emphasis to motorists that a train is approaching and to stop westbound motorists before they proceed into the Fifth Street/Front Street intersection.  A stop bar for westbound through vehicles will be placed on the east side of the intersection.  Having the intersection clear of vehicles will allow southbound left turns from Front Street onto Fifth Street and westbound right turns from Fifth Street Fifth Street onto Front Street to proceed while a train is passing.  To facilitate the westbound right turn movement from Fifth Street to Front Street, a right turn green arrow indication will be activated once the flashing yellow signal has turned to solid red.  

Protection of [UPRR's] crossing arm signals will be improved by constructing and maintaining a permanent highway guardrail.  

Amended Application at 3.  

25. Applicant will pay the entire cost of the project.  

26. At present, the Fifth Street/Front Street intersection and the intersection of Fifth Street and Perry Street are interconnected with the train crossing signal so that train actuations can preempt both traffic signals.  If the Amended Application is granted and the project is constructed, these intersections and signals will continue to be preempted by train actuation.  

27. The submitted exhibits, specifications, and plans are complete and accurate and meet Commission requirements.  

28. The Commission has jurisdiction in this matter.  Section 40-4-106, C.R.S.  

29. Applicant bears the burden of proof to establish by a preponderance of the evidence that the requested improvements to the railroad crossing are “reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted.”  Id.  Applicant has met its burden of proof in this matter.  

30. The at-grade crossing improvements sought by Applicant in the Amended Application are reasonable, are necessary to prevent accidents and to promote public safety, are appropriate, and are in the public interest.  The present and future public safety, convenience, and necessity require, and will be served by, granting the Amended Application.  The Amended Application will be granted.  The record supports the need for the at-grade crossing improvements, and they will be authorized.  

31. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

III. ORDER  
A. The Commission Orders That:  

1. The Motion for Permission to File Amended Application and to Determine and Approve Application under Noncontested-Unopposed Proceedings on the Commission's Modified Procedure Docket is granted.  

2. The Amended Application filed on March 2, 2005 is the application in this docket.  

3. The Amended Application for a Commission order authorizing construction, maintenance, and operation of changes to the Fifth Street/Front Street intersection and Union Pacific Railroad at-grade crossing (including the resetting of the traffic signal pole and 20 foot mast arm from the northeast corner to the new median island near the northwest corner of the intersection of Fifth Street and Front Street; the removal of the remaining traffic signal hardware at the intersection of Fifth Street and Front Street; the appropriate signal phasing and preemption changes necessary for the relocated traffic signal to flash yellow during normal conditions and to change to solid yellow, then solid red, upon train detection; the relocation of the crossing arms; and the installation of protective guardrail at the relocated railroad crossing arms) located in Castle Rock, County of Douglas, Colorado is granted.  
4. The Town of Castle Rock, Colorado is authorized to construct, to operate, and to maintain the modified traffic signal and modified signal phasing and preemption plans at Fifth Street and Front Street (as described in Ordering Paragraph No. 3, above), bridges, piers, abutments, grading, surfaces, guardrails, and roadway drainage, located in Castle Rock, County of Douglas, Colorado.  
5. The Union Pacific Railroad Company is authorized to construct, to operate, and to maintain the relocation of railroad crossing arms, railroad bridges, and operating facilities as required by the project authorized by Ordering Paragraph No. 4, above.  
6. All work done shall be in accordance with the plans, specifications, and exhibits submitted with, or to be developed in accordance with, the Amended Application.  In addition, all work done shall be in accordance with the local Castle Rock, Colorado, criteria; the Colorado Department of Transportation and the American Association of Highway and Transportation Officials criteria; the Manual on Uniform Traffic Control Devices; and Union Pacific Railroad, American Railway Engineering and Maintenance-of-way Association, and Commission requirements.  
7. The Town of Castle Rock shall pay the actual cost of labor and material required for the project authorized in Ordering Paragraph No. 4, above.  
8. After construction of the project authorized in Ordering Paragraph No. 4, above, is completed, the Town of Castle Rock shall maintain, at its sole expense, its own bridges, piers, abutments, grading, surfaces, guardrails, and roadway drainage.  
9. After construction of the project authorized in Ordering Paragraphs No. 4 and No. 5, above, is completed, Union Pacific Railroad shall maintain, at its expense and for the life of the project authorized by this Order, its tracks, the roadbed, railroad bridges, and operating facilities.  
10. The Town of Castle Rock and Union Pacific Railroad shall enter into a written agreement with respect to the project authorized by this Order.  The Town of Castle Rock, Colorado shall submit the written agreement to the Commission as a late-filed exhibit.  
11. To the extent that final construction plans and specifications have not been submitted to the Commission, the Town of Castle Rock, Colorado shall submit to the Commission as a late-filed exhibit the detailed construction plans and specifications for the project authorized in Ordering Paragraph No. 4, above.  
12. The Town of Castle Rock, Colorado shall notify the Commission in writing within ten days of the date of completion of the project authorized by this Order.  
13. The Motion for Withdrawal of Objections filed by the Union Pacific Railroad Company is granted.  
14. The objections filed by the Union Pacific Railroad Company are withdrawn.  
15. The Commission retains jurisdiction to enter further orders as required.  

16. Docket No. 04A-090R is closed.  
17. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  
18. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

19. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge
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�  ALJ Marquez left the Commission on June 3, 2005.  The undersigned ALJ was assigned this matter on June 10, 2005.  
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