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I. statement

1. On November 15, 2004, Craig S. Suwinski (Complainant) filed a complaint naming Vail Summit Resorts, Inc., doing business as Keystone Resorts, Inc., as Respondent.

2. On November 18, 2004, the Commission issued an Order to Satisfy or Answer.

3. On November 29, 2004, Respondent filed a Motion to Dismiss the Complaint for the reason that Complainant failed to state a claim upon which relief could be granted.

4. On December 8, 2004, Complainant filed a Response to the Motion.

5. By Decision No. R04-1515-I, mailed on December 21, 2004, Respondent’s Motion to Dismiss the Complaint was denied.  Respondent was ordered to answer the Complaint.

6. On January 3, 2005, Respondent filed its Answer.

7. The hearing was held on February 17, 2005.  Testimony was received from witnesses and Exhibit Nos. 2 through 9 were marked for identification.  Complainant offered Exhibit No. 2 into evidence.  Exhibit No. 2 was rejected.  Exhibit Nos. 3 through 9 were not offered into evidence.  At the conclusion of Complainant’s case, Respondent moved to dismiss the complaint for the reason that Complainant failed to establish a prima facie case.  The motion was orally granted and the complaint was dismissed.

8. Pursuant to § 40-6-109, C.R.S., the record and exhibits of the proceeding together with a written recommended decision are transmitted to the Commission.

II. findings of fact and conclusions of law

9. Complainant is an individual who resides at the Keystone Resort.  

10. Respondent is a corporation, Respondent owns and operates the Keystone resort and it also provides transportation of passengers pursuant to certificate of public convenience and necessity, PUC No. 20195, and other authorities issued by this Commission.

11. On November 15, 2004, Complainant filed a complaint against Respondent alleging that Respondent failed to comply with the Commission’s rules, relating to Rule 4 Code of Colorado Regulations (CCR) 723-31-8 by failing to provide external identification on its vehicles.

12. Complainant testified that at various times during the summer of 2004 through November, 2004, he observed Keystone buses that were not properly marked as required by Commission rule, make pick-ups and drop-offs of passengers at various locations within the Keystone Resort.  On cross-examination, Complainant stated that he did not know the type of service being provided by Respondent at the times he made the observations and he also did not know whether the passengers were paying for the service.

13. Witness Tom Breslin, the Director of Public Works for Keystone Resort was called as a witness by Complainant.  Mr. Breslin testified that as part of his duties, he supervises ground operations at Keystone including transportation.  He stated that he is familiar with the Commission’s rules regarding transportation.  He stated that Respondent is in compliance with the Commission’s rules.

14. Mr. Breslin testified that Keystone has authority to provide common carrier service, contract carrier service, and scenic charter service authorized by this Commission.  Mr. Breslin believes that the vehicles used in jurisdictional transportation are properly marked.  He stated that in addition to providing jurisdictional transportation service, Respondent also provides non-jurisdictional transportation such as occasional transportation of Respondent’s employees and staff and transportation of guests and homeowners of the resort without receiving any compensation for the transportation.

15. Complainant bears the burden of proof.  See Rule 4 CCR 723-1-82(a)(2).  Complainant must establish by substantial and competent evidence that Complainant is entitled to relief.

16. Complainant alleged in his complaint that Respondent violated 4 CCR 723-31-8 by failing to properly mark its vehicles in accordance with the requirements of the rule.  Viewing the evidence presented by Complainant in its most favorable light, it is found and concluded that Complainant failed to establish by credible and competent evidence that Respondent used its vehicles in providing jurisdictional transportation service.  Thus, the motion of Respondent to dismiss the complaint for the failure of Complainant to establish a prima facie case must be granted and the case dismissed.

17. Pursuant to § 40-6-109(2), C.R.S., it is recommended that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:

1. Docket No. 04F-605CP, the complaint of Craig S. Suwinski v. Vail Summit Resorts, Inc., doing business as Keystone Resorts, Inc., is dismissed.

2. Docket No. 04F-605CP is closed.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


WILLIAM J. FRITZEL
________________________________

Administrative Law Judge
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