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I. statement

1. James Thomas Dunphy III, doing business as Leadville’s High Grade Tour Train (High Grade or Applicant), filed the above-captioned application with the Colorado Public Utilities Commission (Commission) on April 12, 2005.  It is currently scheduled for hearing on June 20, 2005.  See, the Notice of Applications Filed (Notice) as well as the Order Setting Hearing and Notice of Hearing.

2. In accordance with Rule 71 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, the Commission issued the Notice on April 18, 2005.

3. On April 25, 2005, Dee Hive Tours & Transportation, LLC (Dee Hive), timely filed an Intervention in this docket.  

4. Dee Hive filed its Motion for Continuance on May 31, 2005, principally stating three supporting grounds:  (1) that Dee Hive has been unable to properly prepare its Rule 71(b) in absence of any information from the Applicant; (2) that Counsel resides in Hawaii and “getting reasonable flight arrangements at this late date will be problematical,” but that Counsel plans to be in Colorado in “late July 2004;”and (3) that additional time would allow Counsel to more fully investigate resolution of the issues herein.  Motion for Continuance at ¶¶ 5-7.

5. On May 31, 2005, High Grade filed its Preliminary List of Witnesses and Exhibits, along with the Testimony of Jay Dunphy on Behalf of Leadville’s High Grade Tour Train.  

6. On June 3, 2005, High Grade filed Applicant’s Response to Intervenor’s Motion for Continuance in opposition to the relief sought and stated that Dee Hive failed to demonstrate extraordinary circumstances, that prejudice will result from the delay, that choice of counsel is not an extraordinary circumstance, that Dee Hive has had ample notice and plenty of time to more fully investigate resolution of the issues, and that Rule 71(b) Statements were timely filed.

7. On June 6, 2005, Dee Hive filed its Motion for Continuance (amended) identifying the identical grounds for continuance, but modifying the statement as to dates upon which Rule 71(b) Statements are due. 

A. Dee Hive’s Motion for Continuance (Amended)

8. Pursuant to Rule 22(e)(1), 4 CCR 723-1, the Commission may permit any pleading to be amended or supplemented in accordance with Rule 15 C.R.C.P.

9. Rule 15(a) C.R.C.P. provides that a party may amend his pleading once as a matter of course at any time before a responsive pleading is filed.  In absence of leave being granted, or the consent of the adverse party, Dee Hive’s opportunity to amend its Motion for Continuance expired with the filing of High Grade’s responsive pleading on June 3, 2005.  Rule 15 C.R.C.P.

10. There being no provision for the filing of the Motion for Continuance (amended) filed June 6, 2005, the filing will not be considered.   Based upon the motion and response filed, and no hearing being requested, the motion is ripe for determination.

B. Dee Hive’s Motion for Continuance

11. The Commission may consider a request to continue the hearing date upon a showing of extraordinary conditions making the request necessary.  Dee Hive has the burden of proof to demonstrate those conditions that support its Motion for Continuance.  Rule 71(d), 4 CCR 723-1. 

12. Dee Hive states that it “has been unable to properly prepare its Rule 71(b) in absence of any information from Applicant.”  Motion for Continuance at ¶ 5.  

13. The Notice being issued on April 18, 2005, the notice period expired 30 days later, on May 18, 2004.  Pursuant to the Notice, Rule 71(b)(4), 4 CCR 723-1, and Rule 4(a)(3), 4 CCR 723-1, High Grade’s list of witnesses and copies of its exhibits was due to be filed with the Commission on May 31, 2005.  A review of the Commission’s file indicates that High Grade’s Preliminary List of Witnesses and Exhibits and Testimony of Jay Dunphy on Behalf of Leadville’s High Grade Tour Train were timely filed on May 31, 2005.  

14. The second ground stated in support of the motion is that Counsel resides in Hawaii and “getting reasonable flight arrangements at this late date will be problematical,” but that he plans to be in Colorado in late July.  Motion for Continuance at ¶ 6.  The proximity of Counsel’s residence may create logistical challenges for Dee Hive.  However, Dee Hive makes no showing that the residence of Counsel, while distant from Colorado, has changed suddenly or unexpectedly.  It would appear that the challenges associated with Counsel’s choice of residence would be the same in this docket as any other.  Thus, it appears the norm, rather than the foundation for extraordinary conditions necessitating a continuance.  

15. The third ground presented is that additional time would allow a more thorough investigation of a resolution of the issues.  While this ground is true, it is always true.  Thus, particularly in light of the notice provided to Dee Hive and High Grade’s opposition, these circumstances do not demonstrate extraordinary conditions justifying a continuance of the hearing in this docket.

16. Considering High Grade’s response in opposition to the continuance, it states that the requested delay will prejudice High Grade because it would “effectively leave at most 30 days to operate and effectively preclude the Applicant, Mr. Dunphy, from operating this year.”  Applicant’s Response to Intervenor’s Motion for Continuance at ¶ 2.

17. Considering the grounds stated above and weighing the prejudice that may result from the continuance of the hearing, the undersigned administrative law judge finds that Dee Hive has not met its burden to demonstrate extraordinary conditions justifying a continuance of the hearing in the face of High Grade’s opposition.  Therefore, Dee Hive’s Motion for Continuance is denied. 

II. ORDER  

A. It Is Ordered That:  

1. The Motion for Continuance is denied.  

2. The hearing of this matter, currently scheduled for June 20, 2005, shall proceed as scheduled.

3. This Order shall be effective immediately.

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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