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I. STATEMENT
1. On June 4, 2004, Staff of the Commission (Staff) filed its Third Six-Month Review Report of the Colorado Performance Assurance Plan for Qwest Corporation (Staff Report).  Qwest Corporation (Qwest); Eschelon Telecom, Inc. (Eschelon); DIECA Communications, Inc., doing business as Covad Communications Company (Covad); and MCI, Inc., on behalf of its regulated subsidiaries (MCI), filed comments on the Staff Report.  The Staff Report and the comments were filed in Docket No. 02M-259T, In the Matter of Qwest Corporation’s Colorado Performance Assurance Plan.  

2. In Decision No. C04-0931 the Commission, inter alia, set nine issues from the Staff Report for hearing before an Administrative Law Judge (ALJ).  By Decision No. C04-0932, the Commission opened this docket for the purpose of hearing and deciding the contested issues.  The Commission also ordered participants in Docket No. 02M-259T to be parties in this docket and that all filings on the issues set for hearing by Decision No. C04-0931 are to be made in this proceeding.  

3. By Decision No. R04-1072-I, the ALJ, inter alia, set a hearing in this matter for February 2 and 3, 2005.  This hearing was subsequently vacated.  Decision No. R05-0130-I .  

4. By Decision No. C04-1220 the Commission approved a revised Exhibit B to Qwest's Statement of Generally Available Terms and Conditions (SGAT).  

5. Qwest, MCI, Eschelon, Covad, and AT&T Communications of the Mountain States, Inc. (AT&T), entered into a stipulation to revise SGAT Exhibit K.  By Decision No. R05-0103-I, the ALJ granted a motion filed by Qwest, MCI, Eschelon, Covad, and AT&T; approved the stipulation; approved the changes to the Colorado Performance Assurance Plan (CPAP) in the Seventh Amended Exhibit K to the SGAT; and deemed all existing interconnection agreements (ICAs) in Colorado which include the CPAP to be amended or modified to include the changes to the CPAP contained in the Seventh Amended Exhibit K.
  

6. Approval of the stipulation and amendment of SGAT Exhibit K and other agreements resolved all but two issues of the issues set for hearing in this proceeding  By agreement of the parties, the remaining issues are:  Issue a (whether to change the Performance Indicator Definition (PID) OP-4 standard for DS1-capable loops from parity with Qwest's retail DS1 private line to a benchmark standard of 5.5 days) and Issue d (whether to replace the current diagnostic standard for PID OP-6 for line sharing and for line splitting and, if so, what standard to establish for line sharing and for line splitting).
  

7. Staff filed direct and rebuttal testimony of Mr. John F. Epley.  MCI filed direct and rebuttal testimony of Mr. Chad Warner, and this testimony was endorsed by Covad.  Qwest filed answer and supplemental answer testimony of Mr. Dean Buhler.  By virtue of having filed testimony, Qwest, MCI, Covad, and Staff are the active participants in this proceeding.  

The parties filed a motion to vacate the scheduled hearing and to have this matter decided on filed testimony and statements of position, essentially a summary decision.  That motion was granted.  Consequently, the following is the evidentiary record in this proceeding:  Stipulation approved by Decision No. R05-0103-I; SGAT Exhibit B, as approved by Decision No. C04-1220; SGAT Exhibit K, as approved by Decision No. R05-0103-I; Testimony and Rebuttal Testimony of John F. Epley (including all exhibits); Answer Testimony and Rebuttal Testimony of Chad Warner (including all exhibits); and Answer Testimony and Supplemental Answer Testimony of Dean Buhler (including all exhibits).  In addition, Staff's Third Six-Month Review Report, dated June 4, 2004, is included in the evidentiary record.
  Finally, in response to Decision No. R04-1072-I at ¶ 7, each party which submitted testimony provided documents referenced in that testimony for the ALJ's information.  Each document provided is a document filed in Docket No. 02M-259T and, by virtue of Decision No. C04-0932, is in the record in this 

8. docket.  If a document provided pursuant to Decision No. R04-1072-I was referenced in testimony addressing one of the two remaining issues, then the referenced document is included in the evidentiary record in this proceeding.  

9. MCI, Qwest, and Staff each filed a statement of position and addressed the two remaining issues.  The matter was taken under advisement.  

10. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.  

II. FINDINGS OF FACT  

11. Qwest is a Regional Bell Operating Company (RBOC), as defined in federal law, and is an Incumbent Local Exchange Carrier, as defined in federal and state law.  

12. MCI and Covad are Competitive Local Exchange Carriers (CLECs), as defined in federal and state law.  

13. Staff is the litigation Staff of the Commission.  

14. SGAT Exhibit B and SGAT Exhibit K are attachments to, and are incorporated into, Qwest's Statement of Generally Available Terms and Conditions.  They are exhibits to the majority (if not all) of the ICAs which Qwest enters into with CLECs in Colorado.  

15. SGAT Exhibit B contains Qwest's 14-state § 271 PIDs.  This Exhibit establishes the standards against which Qwest's performance in ten areas is assessed.  The PID revisions approved in Decision No. C04-1220 reflect agreements reached in the Long Term PIDs Administration (LTPA) multi-state collaborative discussions and a stipulation dated August 26, 2004 and reached in Docket No. UT-043007 before the Washington State Utilities and Transportation Commission.  

16. SGAT Exhibit K is the CPAP.  The Commission required Qwest to include the CPAP in its SGAT because such a plan would ensure that Qwest would continue to meet its obligations pursuant to § 271 of the Act, and that the local exchange telecommunications market in Colorado would remain open to competition, after Qwest obtained § 271 approval from the Federal Communications Commission (FCC).  The Commission found that a performance assurance plan was an absolute prerequisite to a Commission recommendation to the FCC that it approve Qwest's § 271 application.  See, e.g., Decision No. R02-0318-I at 24-26; Decision No. R01-0272-I at 1.  

17. SGAT Exhibit K does not replicate SGAT Exhibit B.  SGAT Exhibit K incorporates some, but not all, of the PIDs found in SGAT Exhibit B and changes aspects of the SGAT Exhibit B PIDs as necessary to address conditions in Colorado.  Whereas Exhibit B measures performance across the Qwest 14-state territory, Exhibit K is the Colorado plan which specifies what Qwest must do in this state; which may, and does, establish standards for Qwest to meet in Colorado which differ from those in the 14-state PIDs; and which establishes the payments which Qwest must make if it fails to meet the specified performance levels.  Differences between standards and measures in SGAT Exhibit B and those in SGAT Exhibit K exist only to the extent necessary to reflect and to address Colorado-specific conditions and circumstances.  SGAT Exhibit K, revised in accordance with Decision No. R05-0103-I, reflects LTPA multi-state collaborative discussions and a stipulation dated August 26, 2004 and reached in Docket No. UT-043007 before the Washington State Utilities and Transportation Commission.  

18. SGAT Exhibit B does not affect directly the standards to which Qwest is held in Colorado and the circumstances under which Qwest must make payments.  The document which controls the standards to which Qwest is held and the circumstances under which Qwest makes payment in Colorado is the CPAP.  

19. If a PID measure or sub-measure which is incorporated into the CPAP is not changed, then the measure or sub-measure relied upon, and incorporated by reference, is the PID developed and approved by the Regional Oversight Committee's Technical Advisory Group.  SGAT Exhibit K at Appendices A and B.
  These incorporated-by-reference PIDs are found in SGAT Exhibit B and are now overseen by the Long Term PIDs Administration process.  

20. The two PIDs at issue in this proceeding are OP-4 and OP-6.  

21. In SGAT Exhibit B, PID OP-4 is found in the Ordering and Provisioning section.  PID OP-4 "evaluates the timeliness of Qwest's installation of services for customers, focusing on the average time to install service."  SGAT Exhibit B (OP-4), dated November 24, 2004, at 39.  PID OP-4 "measures the average interval (in business days) between the application date and the completion date for service orders accepted and implemented."  Id. (emphasis in original and note omitted).
  For DS1-capable loops (which are unbundled loops), PID OP-4D in SGAT Exhibit B states that the standard which Qwest will meet in Colorado (and six other states) is a benchmark of 5.5 business days.  Id. at 40.  

22. Within the CPAP, Tier 1A "includes the measures that are most critical and most likely to be relied on most heavily by smaller competitors" of Qwest.  SGAT Exhibit K (CPAP), dated January 6, 2005, at 3.  PID OP-4D for unbundled DS1-capable loops is designated as a Tier 1A PID.  Id. at 29.  The CPAP standard which Qwest must meet for PID OP-4 as applicable to unbundled DS1-cpable loops is "Parity with [Qwest's] retail DS1 Private Line."  Id. at 52.  

23. DS1 private line service provided by Qwest to its retail customers is a finished service and consists of more than an unbundled DS1-capable loop.  

24. Parity with Qwest's retail DS1 private line means that, under the CPAP, Qwest is to provide unbundled DS1-capable loops to requesting CLECs within the same number of business days within which it provides DS1 private line service to requesting retail customers.  According to the Qwest Standard Interval Guide, which is the document in which Qwest states the time within which it will provision a requested service or product, Qwest will provision DS1 service to retail customers within nine business days and will provision an unbundled DS1-capable loop to wholesale customers (i.e., CLECs) in Colorado within five business days.
  

25. In SGAT Exhibit B, PID OP-6 is found in the Ordering and Provisioning section.  PID OP-6 "evaluates the extent Qwest is late in installing services for customers, focusing on the average number of days that late orders are completed beyond the committed due date."  SGAT Exhibit B (OP-6), dated November 24, 2004, at 47 (emphasis supplied).  PID OP-6A "measures the average number of business days that service is delayed beyond the Applicable Due Date for non-facility reasons attributed to Qwest."  Id. (emphasis in original and note omitted).
  PID OP-6B "measures the average number of business days that service is delayed beyond the Applicable Due Date for facility reasons attributed to Qwest."  Id. (emphasis in original and note omitted).
  For line splitting
 and for line sharing,
 PID OP-6 states that the standard which Qwest will meet is parity with Qwest's retail Digital Subscriber Line (DSL) service.  Id. at 48.  

26. Parity with Qwest's retail DSL service means that Qwest is to provide line splitting and line sharing to requesting CLECs within the same number of days within which it provides DSL service to requesting retail customers.  As they pertain to line splitting and line sharing, PID OP-6A and PID OP-6B are reported under MSA-type disaggregation.  This means that CLEC aggregate, individual CLEC, and Qwest retail results are reported according to orders involving dispatch within a Metropolitan Statistical Area (MSA),
 dispatch outside a MSA,
 and no dispatch.
  Id. at 48.  

27. Within the CPAP, Tier 1A "includes the measures that are most critical and most likely to be relied on most heavily by smaller competitors" of Qwest.  SGAT Exhibit K (CPAP), dated January 6, 2005, at 3.  PID OP-6, as it pertains to line splitting and line sharing, is designated as a Tier 1A PID.  Id. at 31.  For line splitting and line sharing, the CPAP standard which Qwest must meet for PID OP-6 is "Diagnostic."  Id. at 52.  This means that, while the results are reported for informational purposes, there is no payment associated with Qwest's failure to meet the standard.  

III. DISCUSSION AND CONCLUSIONS  
28. SGAT Exhibit K at § 18.2 provides for review of the CPAP every six months, commencing with the effective date of the CPAP.  This proceeding is the third such six-month review.  

29. Section 18.6 describes the scope and function of the six-month review, which includes "refining, shifting the relative weighing of, deleting, and adding new PIDs; however, the six-month review is not limited to these areas.  …  After the Commission considers such changes through the six-month process, it shall determine what set of changes should be embodied in an amended SGAT that Qwest will file in order to effectuate these changes."  

30. The two issues for decision fall within the purview of, and appropriately are considered during, this six-month review process.  

A. PID OP-4   
31. The issue presented is whether the CPAP standard for PID OP-4 should remain parity with Qwest's retail DS1 private line service or should be changed to conform with the 5.5 business days benchmark in SGAT Exhibit B.  

32. Staff takes the position that the CPAP standard should be changed to the 5.5 business days benchmark in SGAT Exhibit B.  Staff argues that Qwest agreed to the 5.5 business days benchmark for seven states, including Colorado, in the LTPA process and has stated no legitimate reason for its refusal to adopt that standard in the CPAP.  Staff also asserts that adoption of the SGAT modification for seven states, including Colorado, creates an industry standard for those seven states and that, as a matter of policy, the Commission should require Qwest to abide by that industry standard in Colorado.  Further, Staff is of the opinion that, while the CPAP is designed to allow differences to exist between SGAT Exhibit B (the 14-state PIDs) and SGAT Exhibit K (the CPAP) "if unique characteristics in the state of Colorado warrant such a deviation, … no [such] unique characteristic has been identified by Qwest[.]"  Staff Statement of Position at 2.  Thus, Staff argues, there should be no divergence between the standard in SGAT Exhibit B and the standard in SGAT Exhibit K; and the Commission should adopt the 5.5 business days benchmark for PID OP-4 in the CPAP.  

33. It is the position of MCI (and of Covad, which adopted MCI's position) that the Commission should change the CPAP to incorporate the 5.5 business days benchmark for PID OP-4.  MCI states that Qwest agreed to the benchmark of 5.5 business days for inclusion in SGAT Exhibit B because Qwest agreed with the CLECs that the parity standard was not appropriate.  As a result, according to MCI, unless Qwest can establish the existence of a Colorado-specific and valid reason for not including the new benchmark, the same benchmark should be included in the CPAP.  MCI also asserts that the parity standard is inapposite because the retail DS1 service which Qwest provides is a service different than the wholesale unbundled DS1-capable loop which Qwest provides to CLECs.  Given the absence of a retail service analog to the wholesale unbundled DS1-capable loop, according to MCI, a benchmark is "necessary to evaluate whether CLECs have a meaningful opportunity to compete."  Rebuttal Testimony of Chad Warner at 2.  Further, MCI argues that using the SGAT Exhibit B benchmark of 5.5 business days is consistent with Qwest's five business days in its wholesale service interval guide whereas the parity standard (i.e., nine days for retail DS1 private line service) is inconsistent with that wholesale service interval guide.  Finally, MCI notes that Qwest has changed the standard in other states from parity to benchmark and has offered no reason for its refusal to make that change in Colorado.  

34. Qwest disagrees with Staff and MCI/Covad and argues for continuation of the existing parity standard in SGAT Exhibit K.  Qwest acknowledges that it agreed to change the standard from parity to a benchmark of 5.5 business days for PID OP-4 in SGAT Exhibit B but asserts that that agreement did not include or contemplate changing the standard in SGAT Exhibit K (the CPAP).  Qwest notes that there are differences between SGAT Exhibit B and Appendix B to SGAT Exhibit K; that the majority of those differences address performance standards, which is the issue here; and that, due to their independent value, negotiated PIDs exist in SGAT Exhibit B which are not included in any performance assurance plan in the 14-state territory.  Qwest argues that parity is the appropriate standard for PID OP-4 in the CPAP because the issue is "whether parity is reached, for parity is consistent with the essential legal requirement of non-discrimination and to which an RBOC … is held under" the Act.  Qwest Statement of Position at 2.  Qwest asserts that performance data from July 2004 indicate that CLECs which order DS1-capable loops are not harmed by the current parity standard and argues that:

self-effectuating payments in the CPAP are first and foremost designed to compensate CLECs for harm derived by Qwest's providing better service to its retail arm than to a CLEC -- since the backbone theory has been that lack of parity in service harms the reputation and/or business of the CLECs.  By definition, there can be no harm to the CLEC or its customers if Qwest's provisioning for CLECs is at parity with provisioning for its other customers.  Logic and fairness dictate that an automatic payment should only occur when a parity situation has not been reached.  However, if the change suggested in this proceeding is implemented, payments could result from a benchmark application to OP-4 where parity exists.  

Id. at 3 (footnote omitted).
  

35. The ALJ is persuaded by the arguments presented by Staff and MCI/Covad.  The ALJ concludes that the SGAT Exhibit B 5.5 business days benchmark for PID OP-4 should be adopted for the CPAP and should be included in SGAT Exhibit K.  

36. First and most telling, Qwest agreed in the LTPA discussions that the parity standard is not appropriate for PID OP-4 and agreed to the 5.5 business days benchmark.  Having made the statement that, as a general matter, a parity standard is inappropriate, Qwest cannot argue now that the standard is appropriate when applied in the CPAP.  

37. Second, Qwest did not identify or discuss the circumstances in Colorado which warrant a different standard for the CPAP PID OP-4 than that found in the 14-state PID OP-4.  

38. Third, if the CPAP standard remains parity, there is no adverse impact on Qwest for failing to meet its agreed-to standard of 5.5 business days for provisioning unbundled DS1-capable loops.  Thus, absent adoption of the suggested benchmark, Qwest would have no incentive in Colorado to meet its announced wholesale provisioning interval of five business days (see wholesale service interval guide); and the LTPA agreement to establish a benchmark for Colorado would be rendered meaningless.  Qwest should be held to its agreements.  This is especially true when, as here, the standard is tightened.  Qwest's promise of better performance (i.e., fewer days to provision DS1-capable loops for requesting CLECs) is wholly illusory if there are no consequences for failure to meet the agreed-upon standard.  Consequences (that is, payments and penalties) are the mechanisms used to assure that Qwest will meet its obligations and will not backslide.  This, in turn, protects competition in Colorado.  

39. Fourth and finally, the ALJ finds unpersuasive Qwest's argument that parity is satisfactory in this circumstance.  This argument runs counter to the position which Qwest took during the LTPA process when it stated that parity was not the appropriate standard for PID OP-4.  In addition, if (as here) the wholesale service provided by Qwest is not the same as the retail service to which it is being compared, then a benchmark standard -- and not a parity standard -- is appropriate.  Further, as the number of benchmark standards found in the CPAP demonstrates, parity is not suitable in all circumstances.  This flows from the primary purpose of the CPAP, which this Commission and the FCC have recognized as protection of competition (not individual competitors) by, inter alia, preventing discrimination.
  

40. The PID OP-4 standard will be ordered to be changed to a benchmark of 5.5 business days.  This will conform SGAT Exhibit K to SGAT Exhibit B.  

B. PID OP- 6  
41. The issue presented is whether the CPAP standard for line splitting and line sharing under PID OP-6 should remain diagnostic or should be changed to conform with the parity with Qwest's retail DSL service standard in SGAT Exhibit B.  

42. Staff takes the position that the standard for PID OP-6 in SGAT Exhibit K should match that in SGAT Exhibit B.  Staff argues that Qwest agreed to the parity standard in the LTPA process and that Qwest has not identified any unique circumstance which requires retention of the diagnostic standard in the CPAP.  Staff asserts that originally the standard was diagnostic simply to serve as a placeholder and that sufficient performance data now exist to justify a change (i.e., a strengthening) of the standard.  Staff also asserts that SGAT Exhibit B PID OP-6 establishes an industry standard applicable to Qwest which the Commission should now adopt and incorporate into the CPAP.  

43. It is the position of MCI (and of Covad, which adopted MCI's position) that the diagnostic standard should be incorporated into the SGAT.  MCI notes that, notwithstanding the diagnostic standard in the CPAP, Qwest has been reporting its retail performance results
 in performance reports made to CLECs under the CPAP.  MCI makes the same general arguments as Staff.  MCI disagrees with the Qwest assertion that the small volumes under PID OP-6 undercut the need to change the standard to parity.  MCI argues that small volumes are irrelevant because 

OP-6 evaluates the extent Qwest is late in installing services for customers, focusing on the average number of days that late orders are completed beyond the committed due date.  

Rebuttal Testimony of Chad Warner at 5-6.  

44. Qwest takes the position that the standard should remain diagnostic.  First, according to Qwest, no party demonstrated "that a compelling need suddenly exists to apply a CPAP standard with the accompanying self-effectuating payments for line sharing and line splitting performance reported in OP-6."  Qwest Statement of Position at 4-5.  Second, Qwest argues that the volumes for PID OP-6 are quite small and do not establish the need for a CPAP standard beyond diagnostic.  Qwest asserts that, as there are small volumes and no demonstrated harm, there is no reasonable justification for changing the standard from diagnostic to parity.  

45. The ALJ is persuaded by the arguments presented by Staff and MCI/Covad.  The ALJ concludes that the standard for line splitting and line sharing under PID OP-6 (i.e., parity with Qwest's retail DSL service) in SGAT Exhibit B should be adopted for the CPAP and should be included in SGAT Exhibit K.
  

46. First, Qwest agreed in the LTPA process to the parity standard for PID OP-6.  

47. Second, Qwest did not identify or discuss the circumstances in Colorado which warrant a different standard for the CPAP PID OP-6 than that found in the 14-state PID OP-6.  

48. Third, the ALJ finds unpersuasive Qwest's arguments that small volumes militate against changing the standard.  PID OP-6 applies only when Qwest fails to meet a provisioning firm commitment.  One expects small volumes for such a measure.  Thus, small numbers alone says nothing about whether a parity standard for PID OP-6 is appropriate.  

49. What does say something revealing about the need for the parity standard is the following:  however small the number, every one of the missed firm due dates is important to the requesting CLEC and adversely impacts that CLEC, the CLEC's customer, and competition.  As a result, adverse consequences should flow from Qwest's failure to meet its committed due dates for line splitting and line sharing.  These consequences can flow only when the CPAP contains a standard (other than diagnostic) against which Qwest's performance is measured.
  In addition, the evidence supports the conclusion that the diagnostic standard was to be used in the CPAP only until sufficient data were available and that the data are now sufficient to warrant a parity standard.  

50. Fourth and lastly, the ALJ will not adopt the standard articulated by Qwest that one must establish a "compelling need" to change a CPAP standard.  There is no evidence to support such a standard.  In addition, as discussed above, there are numerous reasons supporting the change to a parity standard.  Further, adopting a compelling need standard would run counter to the principle that the CPAP must remain flexible in order to adapt to changing circumstances and to achieve its purpose of protecting competition in the local exchange telecommunications market.  

51. The SGAT Exhibit K PID OP-6 will be ordered to contain line splitting and line sharing as separate product categories.  The PID OP-6 standard for line splitting and line sharing will be ordered to be changed to parity with Qwest's retail DSL service.  This will conform SGAT Exhibit K to SGAT Exhibit B.  

IV. ORDER  
A. The Commission Orders That:  
1. The SGAT Exhibit K PID OP-4 standard is changed to a benchmark standard of 5.5 business days.  This conforms the standard in SGAT Exhibit K to the standard in SGAT Exhibit B.  

2. The SGAT Exhibit K PID OP-6 shall contain line splitting and line sharing as separate product categories.  The SGAT Exhibit K PID OP-6 standard for line splitting and line sharing is changed to parity with Qwest's retail DSL service.  This conforms the standard in SGAT Exhibit K to the standard in SGAT Exhibit B.  

3. Within 30 days of the date on which this Order becomes a final Order of the Commission, Qwest Corporation shall file with the Commission an amended and revised SGAT Exhibit K which conforms with the requirements of Ordering Paragraphs 1 and 2 of this Order.  

4. The Request to Include Staff's Third Six-Month Review Report as Part of the Evidentiary Record is granted.  That report is included in the evidentiary record of this matter.  

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  Qwest subsequently made a compliance filing with the Commission to make the approved revisions in SGAT Exhibit K.  The Commission approved the revisions.  Decision No. C05-0422.  


�  Resolution of Issue d will also determine the remaining portion of Issue b, which relates to PID OP-6.  


�  Staff's request to include this report in the evidentiary record will be granted.  


�  SGAT Exhibit K at Appendix B explains the relationship:   





The definitions and business rules for the sub-measurements or measurements identified in Appendix A of the CPAP are provided in the PIDs included as [SGAT] Exhibit B[.]  This Appendix B [to the CPAP] provides any modifications to the definitions, formulas, or standards, or other aspects of the business rules set forth in the PIDs in [SGAT] Exhibit B, as well as the definitions and business rules for any measurements that apply uniquely to the CPAP.  


SGAT Exhibit K (CPAP), dated January 6, 2005, at 50.  


�  There are descriptive bullet points and exclusions which are not relevant to the issue presented in this case.  Thus, they are not presented here.  


�  This promised 5 business days provisioning interval is essentially the same as the PID OP-4 standard of 5.5 business days in SGAT Exhibit B.  


�  There are descriptive bullet points and exclusions which are not relevant to the issue presented in this case.  Thus, they are not presented here.  


�  There are descriptive bullet points and exclusions which are not relevant to the issue presented in this case.  Thus, they are not presented here.  


�  Line splitting is the practice by which two CLECs use the same line, one using the high-frequency portion of the line to provide high speed data services and the other using the low-frequency portion of the line to provide voice service.  


�  Line sharing is the practice by which a CLEC and an Incumbent Local Exchange Carrier (ILEC) use the same line, the CLEC using the high-frequency portion of the line to provide high speed data services and the ILEC using the low-frequency portion of the line to provide voice service.  


�  This is referred to as PID OP-6A-1 or PID OP-6B-1, as appropriate.  


�  This is referred to as PID OP-6A-2 or PID OP-6B-2, as appropriate.  


�  This is referred to as PID OP-6A-3 or PID OP-6B-3, as appropriate.  


�  Qwest argues that adopting the benchmark standard would result in double-counting what is captured by PID OP-3 (installation commitments met).  Qwest asserts that this could result in Qwest's making double payments for the same failure to meet commitments.  MCI disagrees.  In its view, PID OP-3 and PID OP-4 capture two different aspects of the ordering and provisioning process; and each ought to be included.  The ALJ agrees with MCI and finds that adopting the 5.5 business days benchmark would not result in the Qwest-asserted double-counting.  


�  To demonstrate why parity is not appropriate here, assume that Qwest can and will provision its retail DS1 private line service in nine days and a wholesale unbundled DS1-capable loop in nine days.  (This would be parity.)  Because parity is an unbundled DS1-capable loop provided within nine days, there is no incentive for Qwest to provide the wholesale product to a requesting CLEC in fewer than nine days.  In this circumstance, the CLEC, the public, and competition are harmed.  The CLEC is disadvantaged and harmed because it cannot provision its DS1 service to a prospective customer until Qwest provides the CLEC with an unbundled DS1-capable loop.  In addition, the CLEC must do more than provide a loop in order to provide a complete DS1 service to its customer; and the process of creating a complete service takes time.  Thus, the CLEC would not be able to meet a customer request for service in, e.g., six days and could not compete with Qwest because, in this circumstance, the CLEC could not match (let alone best) the Qwest retail standard of provisioning service within nine business days.  The customer and competition are harmed because at least one aspect of service differentiation (i.e., time to provision), which is a benefit of competition, is lost.  In this case, parity serves to encourage, and not to discourage, Qwest behavior which harms the reputation or business opportunities, or both, of the requesting CLEC and which harms competition.  


�  These are the same data which would be reported if the standard is changed to parity.  


�  As to the remaining portion of Issue b, the ALJ finds that line splitting and line sharing should be separate product categories under PID OP-6.  


�  To the extent that Qwest meets the parity standard (as it argues it does), Qwest will suffer no ill effects if the standard is changed from diagnostic to parity.  Qwest will feel an impact only if and when it fails to meet its firm due date commitments and then only if and when that failure exceeds the parity standard.  
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