Before the Public Utilities Commission of the State of Colorado

Decision No. R05-0663
Docket No. 04A-544R

R05-0663Decision No. R05-0663
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

04A-544RDOCKET NO. 04A-544R
IN THE MATTER OF THE APPLICATION OF THE CITY OF LONGMONT, COLORADO, FOR THE AUTHORITY TO UPGRADE THE CROSSING OF THE BURLINGTON NORTHERN SANTA FE RAILROAD AND AIRPORT ROAD, IMMEDIATELY NORTH OF 9TH AVENUE, IN THE CITY OF LONGMONT, BOULDER COUNTY, COLORADO.

recommended decision of
administrative law judge
ken f. kirkpatrick
granting application

Mailed Date:  June 3, 2005

Appearances:  

James Rourke, Esq., Longmont, Colorado, for the City of Longmont;
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Larry B. Foiles, Longmont, Colorado, for the Pinnacle Family Trust.

I. statement

1. This application was filed by the City of Longmont (City) on October 25, 2004.  By this application, the City seeks an order of this Commission authorizing the upgrade of the railroad crossing at the right-of-way of the Burlington Northern and Santa Fe Railway Company (BNSF) and Airport Road at DOT Crossing No. 057-152G.  The Commission gave notice of the application on October 29, 2004.  On November 30, 2004, BNSF filed its Notice of Intervention.

2. On December 7, 2004, the Commission at its weekly meeting deemed the application complete and set the matter for a hearing before an Administrative Law Judge (ALJ) to be held on May 9, 2005 in Denver, Colorado.

3. On December 21, 2004, the Pinnacle Family Trust (Trust) filed its untimely Petition for Leave to Intervene.  By Decision No. R05-0028-I, the petition was granted.

4. On January 14, 2004, the Trust filed a Petition for Authority requesting permission for Larry B. Foiles, Trustee, to represent the Trust in this proceeding.  By Decision No. R05-0135-I, the ALJ allowed non-attorney representation of the Trust in this matter.

5. At the assigned place and time, the undersigned called the matter for hearing.  The City presented testimony in support of the application from the City’s Senior Civil Engineer.  The BNSF presented testimony in support of the application from its regional Manager of Public Projects.  The Trust presented testimony regarding concerns about this specific crossing including neighbor traffic and right-of-way maintenance issues.

6. During the course of the hearing Exhibits 1, 2, 4, and 5 were identified, offered, and admitted into evidence.  Exhibit 3 was identified as a late-filed exhibit and provided on May 20, 2005.  At the conclusion of the hearing, the matter was taken under advisement.

7. In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. findings and conclusions

8. Presently Airport Road is a two-lane asphalt street.  Airport Road currently crosses an industrial track of the BNSF in the City.  The road crosses the railroad track at approximately a 60-degree angle.  The crossing is currently protected by standard railroad flashing lights and gates for both approaches.  The approach grades are very slight, approximately .5 percent from each direction.  Due to trees on the eastern side of the tracks, the crossing has limited sight distance from the south.

9. At the time of the filing of the application, the average daily traffic count was approximately 10,500 motor vehicles crossing the railroad track.  The City anticipates continued growth in the area with increased traffic volumes.

10. Currently there is an average of two freight trains per day through the crossing.  The current timetable speed is 10 miles per hour, and the track is rated by the Federal Railroad Administration as a class 2 track with a current speed limit of 25 miles per hour.

11. The crossing is used by all varieties of motor vehicles, including approximately 25 school buses per day providing service to Westview Middle School, located approximately one half mile north of the crossing; private cars and trucks; and commercial truck traffic.

12. Within recent history, there have been at least two accidents at the crossing including a rear end accident between cars stopping for the railroad crossing and a vehicle/signal collision when a driver fell asleep at the wheel and hit the railroad crossing signal on the west side of the road.  There were no car-train accidents during the last five years.  

13. The City seeks an order of the Commission authorizing the installation of railroad crossing gates, flashing lights, and bells to be installed as part of the City’s proposal to widen Airport Road to provide a five-lane arterial roadway.  The City proposes to pay all costs of this project.  The City also proposes to install a crowned median extending for several hundred feet  north and south of the crossing, to discourage bypass.  The median will have a cut north of the crossing to allow access to property located on the west side of the crossing.

14. The BNSF supports the application as filed.  It proposes to upgrade the crossing to include a new concrete crossing surface, two gates on each approach with the median islands protected by guard rails, flashers, and bells that are actuated by constant warning devices.  The crossing upgrade would also include an island circuit extending 60 feet in either direction.  The constant warning devices will allow for a constant advance warning of at least 30 seconds (depending upon the setting) before the train arrives at the crossing.  The estimated total cost for the installation of the protection devices and new crossing surface is $200,481.

15. The Trust does not specifically support or oppose the application as filed.  However, the Trust did raise concerns about traffic at the crossing and past actions of BNSF regarding right-of-way maintenance.  The Trust provided evidence showing some maintenance issues within the right-of-way at the crossing.  See Exhibit 5, pages 18 and 20. The BNSF has left debris and trash in the right-of-way, typically after maintenance crews have performed work in the crossing area.

16. Also, the Trust provided information about observed use of the Zweck property, which is located immediately adjacent to the west of the crossing. The Zweck property is used for hunting on the weekends.  Currently, cars traveling northbound to access the Zweck property through a gate located north of the crossing sometimes cause queuing of traffic along Airport Road.  With the proposed new median, Mr. Foiles is concerned about safety of cars at the median cut proposed by the City to allow access of farm equipment to the Zweck property.

17. The City, on rebuttal, stated they were not aware of the use of the entrance to the north of the crossing for hunting traffic use.  The City also stated in its closing statement that if the median cut becomes a problem, the City can close it in the future.

18. Regarding the debris contained in the BNSF right-of-way, § 40-4-106(1), C.R.S., states:

The commission shall have power, after hearing on its own motion or upon complaint, to make general or special orders, rules, or regulations or otherwise to require each public utility to maintain and operate its lines, plant system, equipment, electrical wires, apparatus, trances, and premises in such a manner as to promote and safeguard the health and safety of its employees, passengers, customers, subscribers, and the public and to require the performance of any other act which the health or safety of its employees, passengers, customers, subscribers, or the public may demand.

Under this statute, the Commission has the authority to order BNSF to properly maintain its premises, in this case its right-of-way, to promote and safeguard the health and safety of its employees, passengers, customers, and the public.  Such debris as is currently left by maintenance employees could jeopardize the health and safety of BNSF employees, passengers, customers, and the public as such debris could blow into oncoming traffic causing an accident at the crossing, or could be used by reckless individuals to bring harm to BNSF, for example, by causing a train derailment at or near the crossing.  Because of this potential health and safety hazard, BNSF must properly maintain its right-of-way at and near the crossing. 

19. Granting the application is reasonable and necessary to prevent accidents and promote the safety of the public.  The public safety, convenience, and necessity require, and will be served by, granting the application. 

20. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:

1. Docket No. 04A-544R, being an application of the City of Longmont, Colorado, is granted.  The Burlington Northern and Santa Fe Railway Company is authorized and ordered to install railroad crossing protection devices and a new concrete crossing surface at the crossing of the Burlington Northern and Santa Fe Railway Company and County Road 21, DOT Crossing No. 057-152G.  The protection devices shall consist of gates and flashers, a warning bell, and constant warning devices along with an island circuit extending 60 feet in either direction.  The railroad shall maintain the protection devices and crossing surface for the life of the crossing at its own expense.

2. Installation of the warning and safety devices authorized in ordering paragraph 1 above shall be in accordance with the plans and specifications, Exhibit 3, a late-filed exhibit identified at the hearing of this matter and filed May 20, 2005.  All installation shall be in conformance with the Manual on Uniform Traffic Control Devices.

3. The costs of the crossing upgrade, currently estimated at $200,481, shall be paid for by the City of Longmont, Colorado.

4. The City of Longmont, State of Colorado shall notify the Commission in writing within ten days of the completion of the improvements to the rail crossing where the railroad tracks of the Burlington Northern Santa Fe intersect with County Road 21, National Inventory Crossing ID No. 057-152G.

5. The Burlington Northern and Santa Fe Railway Company shall maintain the warning and safety devices, and crossing surface at the rail crossing where the railroad tracks of the Burlington Northern Santa Fe intersect with County Road 21 in Otero County, Colorado, National Inventory Crossing ID No. 057-152G, at its own expense for the life of the crossing.

6. The Burlington Northern and Santa Fe Railway Company shall properly maintain its right-of-way at and near the crossing to prevent injury and promote the health and safety of its employees, passengers, customers, and the public.

7. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

8. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

9. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEN F. KIRKPATRICK
________________________________

Administrative Law Judge
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