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I. statement 
1. On April 12, 2005, YMCA of the Rockies (YMCA or Complainant) filed a Formal Complaint, Motion to Maintain Status Quo and Suspend Respondent's Proposed Termination of Business Agreement Pending Resolution of Complaint, [and] Motion for Modification of Certain Rule 72 Procedural Requirements.  The filing commenced this docket.  

2. On April 13, 2005, the Commission gave notice of the Complaint to Xcel Energy, Inc., doing business as Public Service Company of Colorado (PSCo or Respondent).  Order to Satisfy or Answer dated April 13, 2005.  

3. The Administrative Law Judge (ALJ) held a prehearing conference on May 10, 2005.  Just prior to the prehearing conference, Mesa State College filed a Motion to Intervene (MSC Motion).  Complainant stated orally that it did not object to the intervention.  Respondent requested time to respond in writing, and the ALJ established a response date.  Respondent timely filed a response in opposition to the MSC Motion.  

4. At the prehearing conference, Staff of the Commission (Staff) indicated an interest in intervening.  Staff was directed to file for leave to intervene.  Respondent requested time to respond in writing, and the ALJ established a response date.  

5. By Decisions No. R05-0596-I and No. R05-0611-I, the ALJ established a procedural schedule and hearing dates.  The ALJ understands that both Mesa State College and Staff agreed to the schedule and the hearing dates.  

6. Respondent filed a Motion to Dismiss Complaint.  Complainant filed its Response opposing the motion.  By Decision No. R05-0596-I, the ALJ denied the Motion to Dismiss Complaint.
  

7. On May 11, 2005, Staff filed a Petition for Leave to Intervene (Staff Petition).  On May 12, 2005, Complainant filed a response stating that the YMCA does not object to the intervention.  Respondent timely filed a response in opposition to the Staff Petition.  

8. On May 24, 2005, Respondent filed its Answer in this proceeding.  That filing put this case at issue.  

9. This Order addresses the pending requests for intervention.  Each is addressed below.  

With respect to Mesa State College, § 40-6-109(1), C.R.S., and Rule 4 Code of Colorado Regulations (CCR) 723-1-64 govern intervention in this proceeding.  The statute establishes two types of intervenors:  those by right and those by permission.  The rules establish 

10. the content of a request to intervene and the procedure for such a request.  With respect to Staff, in addition to the previously-cited statute and rule, Rule 4 CCR 723-1-72(c) provides specific criteria pursuant to which the Commission may find that Staff should be granted intervention by permission.  

11. To be permitted to intervene of right, one must have "a statutorily or legally protected right in the subject matter which may be affected by the proceeding" (Rule 4 CCR 723-1-64(a)(1)) and must file a notice of intervention which "state[s] the basis for the claimed statutory or legally protected right which may be affected by the proceeding" (Rule 4 CCR 723-1-64(b)(2)).  To intervene by permission one must have "a substantial interest in the subject matter of a proceeding" (Rule 4 CCR 723-1-64(b)(1)).  Whether to grant intervention by permission is discretionary.  

A.
Mesa State College Motion   

12. In its filing Mesa State College represents that it has entered into a transportation agreement with PSCo, which agreement is similar to the agreement between Complainant and Respondent which is at issue in this proceeding; that PSCo has notified Mesa State College that its agreement will be terminated, as PSCo notified Complainant; and that PSCo has stated that gas deliveries made to Mesa State College pursuant to that agreement will end.  According to Mesa State College, the  

dispute between Complainant and Respondent in this proceeding appears to be substantially similar to the dispute between Mesa State College and Respondent, and both arise out of the same policy and practice of Respondent to unilaterally terminate and replace existing metered gas transmission agreements.  

Mesa College Motion at ¶ 5.  Based on these facts, Mesa State College seeks to intervene by right and by permission.  Id. at ¶¶ 6 and 7.  

13. With respect to intervention by right, PSCo states that Mesa State College has not established that it has the prerequisite statutory or legally-protected right.  PSCo Response at ¶ 4.  With respect to intervention by permission, PSCo asserts that a person seeking to intervene by permission must demonstrate a substantial interest, a showing which "presents a much higher standard than simple interest.  To meet this standard a party must show it has a strong or firm stake in the outcome of a proceeding."  Id. at ¶ 5.  Respondent then argues that Mesa State College has not shown the existence of a substantial interest because it "alleges only a substantial interest in the resolution of its own dispute with Public Service, based on a separate gas transportation service agreement and separate service to Mesa State's facilities in Grand Junction."  Id. at ¶ 7 (emphasis in original).  Respondent states that "[r]esolution of YMCA's complaint against Public Service will not resolve Mesa State's dispute with Public Service, nor provide Mesa State any relief as to such dispute."  Id.  PSCo argues that, to obtain relief, Mesa State College must file its own formal complaint, which would then follow the normal course.  To the extent allowing Mesa State College to intervene in the present complaint case permits it to prosecute its own complaint against PSCo, Respondent asserts that by-passing the formal complaint process deprives PSCo of due process protections.  

14. The MSC Motion will be granted, in part.  Mesa State College will be permitted to participate as amicus curiae.  

15. As to intervention by right, Mesa State College has not cited a statutory right which it seeks to protect.  Thus, to obtain intervention by right, Mesa State College must establish the existence of a legally-protected right which may be affected by the decision in this proceeding.  Because nothing which the Commission decides in this case will affect Mesa State College directly, it appears that Mesa State College seeks to intervene in this proceeding to protect against a decision which will impact it in a subsequent proceeding.  Stare decisis does not apply in Commission proceedings, and a decision in the present proceeding will not establish a precedent which the Commission is bound to follow in a subsequent proceeding.  For this reason, Mesa State College has not shown the existence of the requisite legally-protected right and cannot intervene by right.  

16. As to intervention by permission, the ALJ agrees with the argument of PSCo.  Mesa State College can, and should, file a separate case in which its disagreement with Respondent can be heard and, if appropriate, relief can be obtained.  In addition, granting Mesa State College permission to intervene and to participate as a party may broaden the issues for decision in the instant case.  Thus, Mesa State College will not be permitted to intervene as a party.  

17. Respondent states that, if the proceeding "evolves into one concerning the issue of whether Public Service should be required to provide consolidated metering arrangement type service for qualifying customers, Public Service would not oppose either Mesa State [College] or Staff participating as amicus curiae and [being] permitted to submit statements of position."  PSCo Response at ¶ 12 (emphasis in original).  As discussed infra, this proceeding involves consideration of PSCo's tariffs vis-à-vis consolidated metering arrangement type service.  This is an issue of interest to Mesa State College and to the Commission and is one which lends itself to presentation by legal argument.  Mesa State College will be permitted to participate as amicus curiae and to submit legal briefs on the issues discussed in ¶ 21, below.  

B.
Staff Petition  

18. In its filing Staff seeks to intervene by permission and relies on the last sentence of Rule 4 CCR 723-1-72(c)(2), a provision which applies only to Staff.  Staff asserts that the outcome of this case "may affect a significant number of utility customers" (Rule 4 CCR 723-1-72(c)(2)(A)) because the outcome "may change the standards used to determine who qualifies for and provides gas transportation service[.]"  Staff Petition at ¶ 6.  Staff states that a "significant utility practice or policy is [at] issue" in this case (Rule 4 CCR 723-1-72(c)(2)(B)) because it appears that the definition of "delivery point" (i.e., the point at which title to gas is transferred) may be at issue.  Staff Petition at ¶ 7.  Finally, Staff argues that there is a "significant enforcement issue" presented (Rule 4 CCR 723-1-72(c)(2)(D)) in that the case "may redefine the meaning of a master meter arrangement and the attendant safety or maintenance responsibility of a master meter operator."  Staff Petition at ¶ 7.  

19. In opposition to the Staff Petition, Respondent argues Staff's arguments are "based on the false premise that there is more of a dispute than the simple determination of whether Public Service's termination of the Complainant's [agreement] is lawful or not."  PSCo Response at ¶ 11.  Respondent notes that Staff has not stated or identified any policy concerning PSCo's action in terminating the agreement with Complainant.  Respondent asserts that "Staff's only true concern is forward looking to whether Public Service should be required to offer consolidated metering arrangements to customers, and in which circumstances and under what terms and conditions … [which is] not an issue that is necessary to resolving" the Complaint.  Id.  

20. Staff has met the Rule 4 CCR 723-1-72(c)(2) requirements for intervention by permission.  Staff has shown that the issues in this proceeding include a significant utility practice or policy and a significant enforcement issue.  The Staff Petition will be granted.  

21. The ALJ does not read the filings made to date to include or to raise the abstract question of whether, in the future, Respondent should be (that is, ought to be) required to offer consolidated metering arrangements.  Rather, the Complaint and other filings raise the concrete issues of the meaning of PSCo's existing tariff and of what PSCo already is required to do under its tariffs.  The questions of whether PSCo's tariffs require it to provide consolidated metering arrangement service and, if so, under what terms and conditions have been raised.
  The case need not evolve in order to include these issues; they are already present.  

II. ORDER
A. It Is Ordered That:  
1. The Motion to Intervene filed by Mesa State College is granted in part.  

2. Mesa State College is permitted to participate in this proceeding as amicus curiae and to file legal briefs on the issues discussed in ¶ 21, supra.  

3. The Petition for Leave to Intervene filed by Staff of the Commission is granted.  

4. As a party in this proceeding, Staff of the Commission shall take this case as Staff finds it and shall follow the procedures and shall make the filings as set out in Decisions No. R05-0597-I and No. R05-0611-I.  

5. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge
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�  In note 5 of that Order there is a reference to note 4.  This is incorrect and should be a reference to note 2.  


�  In fact, this is simply a restatement of Complainant's position -- opposed by Respondent -- that, under existing tariffs, PSCo must offer consolidated metering arrangements if specified conditions are met and cannot terminate such an arrangement without cause as established in PSCo's tariffs.  
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