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I. statement

1. The captioned application of the Town of Avon (Avon) was filed with the Colorado Public Utilities Commission (Commission) on March 18, 2005.

2. On March 23, 2005, the Commission issued its Notice of Application Filed (Notice).  The Notice established a procedural schedule for the submission of witness lists and copies of exhibits.

3. On April 13, 2005, the Union Pacific Railroad Company (UP) filed an Entry of Appearance and Notice of Intervention in this docket.

4. On April 21, 2005, A.T.S. Joint Venture (ATS) and Avon Town Square, Lot 2, Condominium Association (Association) filed a Petition for Leave to Intervene (ATS/Association Petition) in this matter.  No responses were filed to the ATS/Association Petition.

5. On May 2, 2005, the Staff of the Commission (Staff) filed its Notice of Intervention, Entry of Appearance, and Notice Pursuant to Rules 9(d) and 24 (a)(1).

6. On May 6, 2005, the Commission deemed this matter complete and referred it to the undersigned Administrative Law Judge (ALJ).  See, Decision No. C05-0531.  By that decision, the Commission also set the hearing of this matter for October 3, 2005, in Denver, Colorado.

7. On May 10, 2005, Avon filed a Motion to Vacate and Reschedule Hearing and Set Pretrial Conference (Motion to Vacate).

8. A pre-hearing conference was held on May 18, 2005.  See, Decision No. R05-0549-I.  Appearances were entered on behalf of the parties by their respective legal counsel.

9. The ATS/Association Petition was granted as a preliminary matter.

As indicated in Decision No. R05-0549-I, the ALJ expressed concern that the October 3, 2005, hearing date established by Decision No. C05-0531 would leave insufficient time to process this application within the time limits imposed by § 40-6-109.5(2), C.R.S.  As a result, that decision suggested that the hearing be completed no later than August 24, 2005.  However, a number of the parties indicated that either their counsel or their witnesses are unavailable for hearing prior to the end of September.  Therefore, it was generally agreed that extraordinary conditions warrant an extension of the 210-day deadline established by § 40-6-109.5(2), C.R.S., by an additional 45 days pursuant to subsection (4) of that statute.
  Such an 

10. extension would accommodate hearings on September 27 and 28, 2005, dates that were available to all parties.

11. Avon, ATS, and the Association proposed that the hearing be held in Avon, Colorado, in order to accommodate their witnesses, most of whom work or reside in that area.  Staff had no objection to that request.  The UP proposed that the hearing be held at the Commission’s offices in Denver.  The Commission generally attempts to honor an applicant’s reasonable request as to hearing location.  It appears that a majority of the witnesses who will be appearing at the hearing work or reside in Avon.  Therefore, the hearing will be held there.

12. With the exception of UP, the parties agreed that the submission of pre-filed written testimony in question and answer form would result in a more efficient proceeding.  The ALJ agrees.  Therefore, pre-filed direct, answer, rebuttal, and cross-answer testimony will be submitted in accordance with the schedule set forth in the Order below.  The procedural schedule set forth in the Notice will be vacated.

13. Discovery will be governed by Rule 77(b) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1-77.  All discovery must be completed on or before September 13, 2005.

14. It is Avon’s position that some of the issues raised in the ATS/Association Petition are not relevant to this proceeding.  It was agreed that these arguments should be presented through the submission of written motions in limine.  UP also indicated that it may wish to file one or more dispositive motions.  Therefore, although not specifically discussed at the pre-hearing conference, it is appropriate to establish a September 13, 2005, deadline for the submission of such motions.  Response time to any such motions filed after September 1, 2005, will be shortened to five business days.

II. order

A. It Is Ordered That:

1. The Petition for Leave to Intervene filed by A.T.S. Joint Venture and Avon Town Square, Lot 2, Condominium Association is granted.

2. The Motion to Vacate and Reschedule Hearing and Set Pretrial Conference filed by the Town of Avon is granted consistent with the terms of this Order.

3. Extraordinary conditions warrant an extension of the 210-day deadline established by § 40-6-109.5(2), C.R.S., for the issuance of a Commission decision in this matter by an additional 45 days pursuant to § 40-6-109.5(4), C.R.S.  Therefore, the subject deadline will be so extended and, unless further extended, a Commission decision will be issued in this matter on or before January 16, 2006.

4. The hearing of this matter, currently scheduled for October 3, 2005, is vacated.

5. The procedural schedule set forth in the Notice of Applications Filed issued in this matter on March 23, 2005, is vacated.

6. The hearing of this proceeding is scheduled as follows:

DATES:
September 27 and 28, 2005

TIME:

9:00 a.m.

PLACE:
Beaver Creek Room 
 

Avon Public Library
 

200 Benchmark Road 
 

Avon, Colorado

7. Applicant shall file its direct testimony and exhibits, in question and answer form, on or before July 8, 2005.

8. Intervenors shall file their answer testimony and exhibits, in question and answer form, on or before August 9, 2005.

9. Applicant shall file any desired rebuttal testimony and exhibits, in question and answer form, on or before August 31, 2005.

10. Intervenor shall file any desired cross-answer testimony and exhibits, in question and answer form, on or before August 31, 2005 

11. Any desired post-hearing Statements of Position shall be filed on or before October 12, 2005.

12. Discovery shall be governed by Rule 77(b) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations, 723-1-77(a) and (b).  All discovery shall be completed on or before September 13, 2005.

13. All dispositive motions or motions in limine shall be filed on or before September 13, 2005.  Response time to any such motions filed after September 1, 2005, will be shortened to five business days.

14. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


DALE E. ISLEY
________________________________

Administrative Law Judge
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� Counsel for UP, ATS, and the Association participated in the pre-hearing conference via telephone.


� This extension would require that a Commission decision be issued in this matter on or before January 16, 2006.
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